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I'UIWATOKY NOTE 

It is the purpose of thin official publication to make available to 
the public, in an orderly and accessible I'onn, decisions issued 
under regulatory laws administered l>y the Department of Agricnl- 
iure. 

The decisions published herein may bo described tfenorally aw de- 
cisions wbich are made in proceedings of a quasi-judicial character, 
and which, under the applicable Hlatutes, can he made by the Sec- 
retary of Agriculture, or an officer aufhori/oil by law Lo act in bis 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability wbich are required to be published in the Kederal Regis- 
ter. 

The principal statutes concerned are the Agricultural Marketing 
Act of 1 !)'!(> (7 U.S.C. Hilil i>t !(/.), tbe Agricultural Marketing 
Agreement Act of l!)U7 (7 U.S.C. (iOl itt <</.), tbe Animal Quaran- 
tine and Related Laws (lit U.S.C, Ill ('/ wiv/.), (lie Animal Wnll'aro 
Act (7 U.S.C. 21111 </ ,s-f(/.), the Kederal Meat Inspection Act (21 
U.S.C. (J01 c/ ,sr(/.l, tbe drain Standards Act (7 U.S.C. IH21 ct MV/,), 
the Horno Protection Act (IT. U.S.C. IK'JI c/ -srr/.K tbe I'ackerH and 
Stockyards Act, lil^l (7 U.S.C. IH1 <>{ set/.), the Perishable A|;ricul- 
turardnmmodities Act, \\r.\0 ("I U.S.C. 'l!M)a ft .sr(/., (ho Plant Quar- 
antine Act (7 U.S.C. IM t*t '(/.). the Poultry Products Inspection 
Act Uil U.S.C. -Ifi! c/ w'*/.), and the ViniH-Si-ruin-Toxin Act of IDUt 
(ill U.S.C. IM-liiH). 

Thr deciHions published herein are arraiiKed ali^iabetically by 
Htatulo and within the statute section by date (if issue or date the 
decision became final after expiration of I he appeal period. They 
may In 1 cited by tfivintf the volume and pnjje, for illusl ration, 1 A.I). 
172 (1!)'12). It is unnecessary to cite tbe docket or decision number. 
Prior to l',M2 tbe Secretary's decisions were identified by docket 
and decision numbers, for example, l)-fi7N; S. 11 fill. Such citation of 
a fiiHf in those volumes generally indicates that the decision in not 
publinhed in Agriculture Decisions. 

Current court decisions involvint; the regulatory laws adminis 
lered by the Department of AiO'icullnri' are published herein. 
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COURT DECISION 

GEORGE W. SAYLOR, JR. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. No. 83-1314. (USDA P&S Docket No. 5753) Decided De- 
cember 21, 1983. 

Gerard D. Eftink, Kansas City, Missouri, for petitioner. _ 

Raymond W. Fullcrton, Assistant General Counsel, U.S. Department of Agriculture, 
for respondent. 

UNITED STATES COURT OF APPEALS, SEVENTH CIRCUIT 

Before PELL and CUDAHY, Circuit Judges, and ROBERT A. 
GRANT, Senior District Judge, Northern District of Indiana, sit- 
ting by designation. 
CUDAHY, Circuit Judge. 

[1] George W Saylor, Jr., petitions for review of a United btates 
Department of Agriculture ("USDA") determination that he sold 
livestock at false weights and charged commissions greater than 
agreed upon in violation of the Packers and Stockyards Act (the 
"Act") 7 U S C. 181 et seq. The USDA imposed a $10,000 civil 
penalty and suspended Saylor as a registrant under the Act for 
eight months. This court has jurisdiction to review the UbDAs de- 
cision under 28 U.S.C. 2342. Because, as detailed below, we agree 
with Saylor that the USDA did not adequately explain the basis for 
its decision, we remand the case for further proceedings. 1 

[2] The legitimacy of an adjudication by an administrative 
agency depends to a great extent on the availability of effective ju- 
dicial review. See Crowell v. Benson, 285 U.S. 22, 48-54, 52 S.Ct 
285 291-93, 76 L.Ed. 598 (1932). The Administrative Procedure Act 
(the "APA") recognizes the importance of judicial review when it 
provides that agencies must explain the basis for their decisions, 
"on all material issues of fact, law, or discretion . . . . b U.b.o. 
557(c)(3)(A) The Supreme Court has instructed us to review 
agency decisions only on the basis of the reasons given in the agen- 
cy's order or opinion. Securities and Exchange Commnv Chenery 
Corp. 318 U.S. 80, 87, 63 S.Ct. 454, 459, 87 L.Ed. 626 (1943). 'Even if 

Because of our resolution of the case, it is not necessary to reach Baylor's con- 
tention that the decision is not supported by substantial evidence. We note howev- 
er Ws claim that the investigation and hearing did not afford due process He sup- 
ports this claim with arguments directed at the circumstantial evidence rehed upon 
bv the USDA and the hearsay nature of much of the testimony at the hearing. 
These aspects, he claims, made it impossible for him to present a meaningful de- 
fense. We do not agree that the use of circumstantial evidence and hearsay teBtimo- 
ny amounted to a violation of due process in this case. However, the weight to bo 
accorded this evidence is less than if it had been direct, non-hearsay and highly pro- 



bative. 
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yard. Nothing in the record explains why the USDA found the 
truckers' documents to be so reliable as to be fully dispositive with 
no discussion of other evidence. No testimony indicated that all 
truckers (or these truckers in particular) keep the sort of records 
the USDA assumes they do. We cannot uncritically accept the 
USDA's unsupported assertion that the truckers' invoices and trip 
sheets are conclusive in the face of the argument that the billing 
differences for the increased weight and travel to Pittsfield would 
have been de minimis and therefore the Pittsfield travel would not 
necessarily have been recorded. 

The USDA also contends that the invoices and scale tickets pre- 
pared by Saylor and his employees "show signs that they were fab- 
ricated subsequent to the events themselves." However, the USDA 
points to nothing in the record to support this argument except an 
isolated incident of apparent misdating of an invoice. Further, the 
USDA does not answer Saylor's showing that often the invoices 
and payments were made so close together in time as to preclude 
any explanation other than that the trucker personally brought 
the invoice from Pittsfield to the customer after having stopped in 
Pittsfield with the cattle. The USDA bases its distrust of the scale 
tickets in part on the failure of those tickets to be produced at the 
initial audit conducted by William Kostelecky of Saylor's business. 
However, it is unclear from the record whether Kostelecky request- 
ed this information. In any event, the USDA did not call Koste- 
lecky to testify at the hearing. We recently approved the USDA s 
practice of drawing an adverse inference from a party's failure to 
call a potentially important witness. See Mattes v. United States, 
721 F 2d 1125 at 1130 (7th Cir. 1983). What is sauce for the goose is 
sauce for the gander, and we believe a like inference may be drawn 
here against the USDA. 

We also find puzzling the finding by the USDA that the weight 
tickets do not show the actual weight of the cattle but instead re- 
flect a "calculated weight" which includes an allowance for shrink- 
age of the cattle in transit. This admitted practice of taking a 
"pencil shrink" is condemned by the USDA as a blatant violation 
of the Act. However, the USDA also found that the cattle never 
stood on Saylor's scales. It is unclear to us how the USDA can con- 
tend that the cattle were not weighed at Saylor's yard while also 
arguing that Saylor violated the Act by inaccurately weighing the 
cattle. Perhaps the USDA means that the "pencil shrink" was just 
another arbitrary increment added over and above the other addi- 
tions to the weight. In any event, the USDA's explanation is not 
clear enough for us to be confident of its precise meaning. Proper 
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Because the USDA failed to explain adequately the reasons for 
finding petitioner George W. Saylor, Jr., in violation of the Act, the 
case is remanded to the USDA for further proceedings in accord- 
ance with this opinion. 



So ordered. 
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,1 S 86d n respontlent ' s Pe weights, and charging commis- 
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pomlerance of the evidence. Individual facts are not considered in isolation, but, 

Inl, e K + y ? f faCtS l3 conside '' ed s > vvhole. Circumstantial evidence is 

enough to prove violations. Press releases are routinely issued in P&S cases, An 
agent owes the highest degree of loyalty to his principal. Laws of statistical proba- 
bility -relied upon. Arbitrarily adding weight by pencil is a blatant violation of law. 
toil shrink descnbed. Printing scale tickets that include "shrink" would have 
been an ^ou rageous violation of law. Recordkeeping violations are serious violations 
of law. Technicalities of court pleading ore not applicable. Failing to print all scale 
tickets required to prove transfer weights would have been an outrageous violation 

!d r^ f V 6nCe dmW11 3gainSt rea P^t f0 '- "of calling key witness, No 
adverse inference drawn agamsl complainant for failing to call auditor who did not 

r nn^T m r* 5t ' gation - G *W* testimony as to what records Kostelecky 
euested would not be hearsay when offered only to show that Kostelecky made 






C. Heim, for complainant 



. 

William J. Weber, Administrative Law Judge. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER ON REMAND 

Note; This Decision and Order on Remand is bound with a 
ind rather than a permanent fastener so that the exhibits 
' herein can be pulled out and examined while readi I 
m as to a particular exhibit g 
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voice to the Buyer and the Buyer's Original Copy of the Same Invoice 
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whelming that Each, Standing Alone, Would Be Sufficient to Support 
Complainant's Case) Compel Me to Infer that the 55 Steers Sold to 
Graf Cattle Company, Dixon, Illinois, on October 6, 1978, Were the 
Same 55 Steers .Purchased by Respondent the Day Before in Kansas 
City As Lot No. 66 Weighing 45,350 Pounds (to Which Respondent 
Added Exactly 3% to the Weight by Pencil), Rather than a Mixture of 
Lot Nos. 69 and 62X, as Claimed by Respondent, and that Respond- 
ent's Worksheet and Scale Ticket Were Fabricated to Cover Up His 
Fraud .......................................................................................................................... 2271 

A. On October 5, 1978, Respondent Purchased 55 Steers Weighing 45,350 
Pounds as Kansas City Lot No. 66. He Invoiced Graf the Next Day for 5i> 
Steers Weighing '16,710 Pounds (Exactly 3% More than Respondent's 
Purchase Weight of Lot No. 66) 



B, On October 5, 1978, Respondent Also Purchased 22 Steers Weighing 
19,160 Pounds as Kansas City Lot No. 69 and 94 Steers Weighing- 77,650 
Pounds as Kansas City Lot No. 62X. Respondent's Worksheet Shows (i) 
that Grafs 55 Steers Consisted of the 22 from Lot No. 69 and .33 of the 
94 from Lot No. 62X, (ii) the Piltsfield Arrival Weight of All 94 Steers in 
Lot No. 62X, and (iii) the Disposition of the 61 Head Remaining from 
Lot No. 62X (to Pen 6 of Respondent's Inventory). Respondent's Testi- 
mony, Mrs. Manson's Testimony and Respondent's Scale Ticket Arc 
Consistent with the Worksheet ................................................................................ 2277 

C. Six Strongest Circumstances in Transaction 4 Each Involving Docu- 
mentary Evidence (a "Smoking Gun") So Overwhelming that, Standing 
Alone, Would Prove Complainant's Case) that Compel Me to Infer that 
the 55 Steers Sold to Graf Cattle Company, Dixon, Illinois, on October G, 
1978, Were the Same 55 Steers Purchased by Respondent the Day Before 
in Kansas City as Lot No. 66 Weighing 45,350 Pounds (to Which Re- 
spondent Added Exactly 3% by Pencil), Rather than a Mixture of Lot 
Nos. 69 and 62X, as Claimed by Respondent, and that Respondent's 
Worksheet anil Scale Ticket Were Fabricated to Cover Up His Fraud .......... 22K(i 
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1. Two Strongest "Miscellaneous" Circumstances ("Smoking Guns") 
Showing that Respondent's Worksheet and Scale Ticket in Transac- 
tion 4 Were Fabricated 2287 

a. The Worksheet for Transaction 1 Shows the Pittsfield "In- 
Weight" or Arrival Weight of All 9-1 Head From Lot No. 62X, 
and Per Head Shrink Computations Based on All 94 Head, but 
the Kansas City Purchase Invoice for Lot No. 62X Shows that 
30 Head from the Lot Went Directly to Swift at Omaha by the 
M&I Trucking Company, and Only 47 Head (or, More Likely, 51 
Head) Were Transported to Plttsfleld by the Merle Springer 
Trucking Company 2287 

b. The Worksheet for Transaction -1 Shows that After 33 Head of 
the 9-1 Head in Lot No. 62X Went to Graf, the Remaining 61 
Head Went to Pen 6 of Respondent's Inventory, but the Kansas 
City Purchase Invoice for Lot No. 62X Shows that Only 47 Head 

(or, More Likely, 51 Head) Actually Came to Pittsfield 2293 

2. Two Strongest "Negative" Circumstances ("Smoking duns") 
Showing that Respondent's Worksheet and Scale Ticket in Transac- 
tion -t Were Fabricated 2294 

a. The Worksheet for Transaction 4 Shows that the 22 Steers 
Purchased by Respondent in Kansas City on October 5, 1978, as 
Lot No. 69 Weighing 19,160 Pounds WenI to Graf, but Ducumen- 
tnry Evidence from Respondent's Records Shows that He Sold 
the Same 22 Steers, i.e., "KC 22 #6!) 19160," on October 6, 1978, 
to Another Customer in Pleasant Hill, Illinois 2294 

b. The \VorksheeI for Transaction -1 Shows thai the 22 Steers 
Purchased by Respondent in Kansas City on October 5, 1978, as 
Lot No. 69 Weighing 19,160 Pounds Went to Graf, but the 
Kansas City Invoice for Lot No. 69 Shows that they Were Hol- 
sleln Steers, Which Respondent Admits Would Not Have Been 
Sent to Graf. 2298 

3. Two Strongest "Affirmative 11 Circumstances ("Smoking Guns") 
Showing that Respondent's Worksheet and Scale Ticket in Transac- 
tion 4 Were Fabricated ^m 

a, Respondent's Bookkeeper Wrote "Graf in the Top Hight- 
Hand Corner of the Kansas City Purchase Invoice for Lot No. 
66, Which. According to Respondent, Was Not Sent to Graf. 2299 
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b. Respondent's Bookkeeper's "Estimate" of the "Raw Cost" of 
the Cattle in Transaction 4, Which She Wrote on Respondent's 
Carbon Copy of the Invoice to Graf, Is 528,207.71, the Exact 
Price Respondent Paid for Lot No. 66, Which Respondent Con- 
tends Is Irrelevant to the Graf Transaction 2300 

D. Six Additional "Affirmative" Circumstances on Which I Buse My In- 
ference that the 55 Steers Sold to Graf on October 6, 1978, Were the 
Same 55 Steers Purchased by Respondent the Day Before in Kansas City 
as Lot No, 66 Weighing 45,350 Pounds {to Which He Added Exactly 3% 
by Pencil) 2304 

1. Respondent's Bookkeeper's Check Stub Shows Payment to the 
Trucker for Hauling 55 Steers Weighing 45,350 Pounds (the Exact 
Weight of the 55 Steers Purchased by Respondent in Kansas City as 
Lot No. 66) from Kansas City to Dlxon, Illinois (Grafs Address), on 
October 6, 1978 2304 

2. The Weight Shown on the Trip Sheet for Transaction 4, Written 
in Respondent's Bookkeeper's Handwriting, is 45,350 Pounds, the 
Exact Weight of the 55 Steers Purchased by Respondent in Kansas 
City as Lot No. 66 2307 

3. Earl Richards, Truck Driver for Transaction 4, Filled Out a Single 
Trip Sheet from Kansas City to Dixon, Illinois. He Testified that if 
the Livestock Had Been Sorted and Reweighed in Pittsfield, a New 
Trip Sheet Would Have Been Made Out Paying Him on the New 
Weight 2311 

4. The Fact that Respondent's Invoice Weight to Graf Is Exactly 3% 
More than the Weight of 55 Steers Purchased the Day Before as Lot 
No. 66 Is, by Itself, and Considered Along with Respondent's Six 
Other Increases of Exactly 3% or 2%, Statistically Very Signifi- 



cant. 



..2314 



5. In Addition to Buying Livestock for His Inventory, Respondent 
Buys Particular Loads of Livestock to Fill Particular Orders for 
Customers, Giving Him the Opportunity to Pad Weights 2316 

6. Respondent (i) Frequently Sorts Livestock at Pittsfield Purchased 
for a Particular Customer, and (ii) Frequently Purchases Livestock 
for a Particular Customer Without Sorting. This Presented the Op- 
portunity for Fraud, Without Arousing Suspicion 2316 

E. Two Additional "Negative" Circumstances on Which I Base My Infer- 
ence that the 22 Steers in Lot No. 69 Were Not Combined with 33 from 
Lot No. 62X to Ship to Graf in Transaction 4 2317 
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7. Inference Drawn that No Worksheets Were Furnished to Com- 
plainant's Investigators When All Respondent's Records Were Re- 
aueslcd on January 29, 1979, Because They Were Not Then in Exist- 



8. In All of the Alleged Reweighlng Transactions, the Number of 
Animals Shipped to the Customer (Allegedly after Various Sorting 
or Mixing Occurred) Always Exactly Equaled the Number of Ani- 
mals Respondent Had Just Purchased, Notwithstanding the Faet 
that Customers Bought in Approximate, Rather than Exact, 
Amounts ................................................................................................................ '^Zb 

9. The Cumulative Effect of Suspicious Circumstances ............................. Z',\2ft 

10. The Administrative Law Judge, Who Saw and Heard the Wit- 
nesses Testify, Did Not Believe the Testimony of Respondent or His 
Bookkeeper, in Part, Because of Their Demeanor ...................................... Z',\Z\\ 

G. Under Assumptions Much Too Favorable to Respondent, the Statisti- 
cal Probability of Just Five of the Events Which Prove Respondent's 
Guilt Occurring by Chance in Transaction 4 Is Less than 1 In 100,000 ......... mil 

H. Respondent Would Have Lost $238.09 In Transaction 4 Without Pad- 
ding the Weight. By Padding the Weight, He Made a Profit of $613.95, 
Which Is $500.57 More than the Profit a Legitimate Order Buyer Would 
Have Made, and Respondent Could Have Undercut a Legitimate Order 
Buyer by 78c Per Cwt 



I. Here, as in Watergate, Respondent's Cover-Up Was More Flagrant 
than His Original Violation ...................................................................................... 

J. Grafs Satisfaction with Respondent's Livestock Transactions Is Based 
on Respondent's Deception, and Is Irrelevant Here ........................................... 

II. In Transaction 14, Respondent's Documentary Evidence Proves that on 
December 1, 1978, He Bought Only 121 Heifers from Woodson Live- 
stock Auction, Weighing 54,030 Pounds, and 124 Steers (Totalling 245 
Head). He Sold 121 Heifers to Lee L. Lowder, Allen, Kansas, the Next 
Day Allegedly Weighing 55,110 Pounds, an Increase of Exactly 2%. 
Respondent's Claim that He Sorted the 121 Heifers Out of a Total of 
180 Heifers Purchased from Woodson Livestock Auction on December 
1, 1978, Is Refuted by His Own Documentary Evidence. Eleven Cir- 
cumstances Compel Me to Infer that the 2% Weight Increase Resulted 
from Respondent's Pencil Addition, and that His Scale Tickets Were 
Fabricated to Cover Up His Fraud ...................................................................... 

A. On December 2, 1978, Respondent Sold Lowder 70 Steers (Which Are 
Not at Issue Here) and 121 Heifers Allegedly Weighing 55,110 Pounds 
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B. Respondent Claims that on December 1, 1978, lie Bought Ii>(i Steers 
and 180 Heifers (Totalling 33G Head) at Woodson Livestock Auclion and 
Sorted 121 Heifers Out of the 180 Head Purchased, that Weighed 55,110 
Pounds (Respondent's Invoice Weight to Luwdcr) ............................................. jjurt!* 

C. Respondent's Documentary Evidence Proves that on Ik-i-emlier I, 
1978, Respondent Bought Only 121 Heifers from Woodson Livestock 
Auction, Weighing 54,030 Pounds, and 124 Steers, for a Tolal of iMfi 
Head ............................................................................................................................... 2,-MI 

D. When Respondent Fabricated the Story that He Sorted 121 IMI'ers 
Out of ISO Heifers Purchased from Woodson on December 1, 197H, Hi- 
Was Misled by Has Adding Machine Tapes into Believing th:il He Had 
Purchased 180 Heifers and 156 Steers, for a Tolal of 336 Head ....................... Z:\fil 

1. Overview of Respondent's Adding Machine Tapes, Which Misled 
Him into Believing that He Had Purchased 31 Heifers and 2H Heif- 
er* (for a Total of 59 Heifers) More than He Had Actually Pur- 
chased (180-59 = 121) ......... ........ 

....................................................................... (J.lfi.l 

2. Respondent's 31-Hcad Heifer Error .............. .,-., 

..... * ....... '<-<-. ..n> ...... *>*....* ..... t , iJ 1)1 ] 

3. Respondent's 28-Hend Heifer Error .............................. ,,.,,; , 

4. Respondent's 32-Hcad Steer Error (156-32=124) a - )r>fi 
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III. In Transaction 5, the Trucker's Affidavit that He Hauled "43 Steers" 
from "Kansas City, Missouri, to Mr. Gentry's Farm About (3) Three 
Miles Outside of Hannibal, Missouri," and that They Went "Straight 
Through and Were Not Unloaded Until I Made Delivery at Mr. Gen- 
try's Farm Near Hannibal, Missouri," Which Is Not Undercut by His 
Testimony (Taken in Context), and Nine Other Circumstances Compel 
Me to Infer that the 43 Steers Sold to Malcolm H. Gentry on Septem- 
ber 1, 1978, Were the Same 43 Steers Purchased by Respondent the 
Day Before in Kansas City as Lot No. 68 (to Which Respondent Added 
Exactly 2% to the Weight by Pencil), Rather than an Inadvertent Mix- 
ture of Lot Nos. 68 and 65, as Claimed by Respondent, and that Re- 
spondent's Worksheet and Scale Ticket Were Fabricated to Cover Up 
His Fraud 2363 

A. On August 31, 1978, Respondent Purchased 43 Steers Weighing 26,730 
Pounds as Kansas City Lot No. 68, to be "Shipped to Gentry" Via 
"Douglas" Trucking. He Invoiced Gentry the Next Day for 4IJ Steers 
Weighing 27,265 Pounds (Exactly 2% More than Respondent's Purchase 
Weight of Lot No. 68) 23G3 

B. On August 31, 1978, Respondent Also Purchased 64 Steers as Kansas 
City Lot No. 65, to he Shipped to Pittsfield via "M&I" Truck Line, Inc. 
Respondent's Worksheet and Testimony Claim that Lot Nos. 68 and 65 
Were Inadvertently Mixed by the Trucker, and Respondent Sorted Out 
43 Head at Pittsfield from the Mixture, Weighing 27,265 Pounds, Which 
Were Sent to Gentry 2366 

C. The Affidavit of the Trucker for Lot No. 68, that He Hauled "43 
Steers" from "Kansas City, Missouri, to Mr. Gentry's Farm About (3) 
Three Miles Outside of Hannibal, Missouri," and that They Went 
"Straight Through and Were Not Unloaded Until I Made Delivery at Mr. 
Gentry's Farm Near Hannibal, Missouri," Which Is Not Undercut by His 
Testimony (Taken in Context), Is Decisive for Complainant in Transac- 
tion 5 2373 

D. Nine Other Circumstances Upon Which I Base My Inference that Re- 
spondent's Invoice Weight to Gentry for the 43 Steers Resulted from His 
Pencil Addition of Exactly 2% to His Purchase Weight of Kansas City 
Lot No. 68, Which He Purchased the Day Before, and that Respondent's 
Worksheet and Scale Ticket Were Fabricated to Cover Up His Fraud 2387 

E. Respondent Cheated Gentry Out of $806.69 In Transaction 5. Gentry 
Was Satisfied with Respondent's Livestock, but Thought He Had Only 
Been Charged on the Basis of Respondent's Weights and Prices, Plus 25C 
Commission, Whereas, in Fact, the Weight Was Padded Exactly 2% and 
the Commission Charged Was $2.01 Per Cwt, Eight Times the Agreed- 
Upon Commission 2304 
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V. In Transaction 2, 1G Circumstances Compel Me to Infer that the 67 Steers 

Sold to Carroll Long, Pleasant Hill, Illinois, on September 15, 1978, 
Were the Same 67 Steers Purchased by Respondent's Agent, Ed Van 
Ee, at Springfield, Missouri, on September 13, 1978, to Which Re- 
spondent Added Exactly 2% to the Weight by Pencil, and that Re- 
spondent's Worksheet, Showing 13 Steers Removed and 13 Added from 
Respondent's Inventory, and Scale Ticket Were Fabricated to Cover 
Up Respondent's Weight Padding 2426 

A. Sixteen Circumstances Relied Upon in Transaction 2 2426 

II. Respondent Cheated Long Out of $558.12 in Transaction 2. The Pact 
that Long Was a Satisfied Customer Is Irrelevant 2439 

VI, In Transaction 8, Nine Circumstances Lead Me to Infer that When Re- 

spondent Sold 189 Steers to Roger Jennings, Palmyra, Illinois, on Oc- 
tober 13, 1978, Respondent Added 10 Pounds Per Head by Pencil to 58 
Steers Purchased at Kansas City as Lot No. G2, and that Respondent 
Did Not Make a Mistake in Computing the Pencil Shrink on 85 Steers 
Purchased in Huntsville, Missouri, as He Claims 2440 

A. Respondent Purchased 58 Steers in Kansas City on October 12, 1978, 
Without "Pencil Shrink," Weighing 38,665 Pounds. At About the Same 
Time, Respondent Purchased 131 Steers, Consisting of 46 Head and 85 
Head, in Huntsville, Missouri, with 3% "Pencil Shrink," Resulting in Re- 
spondent Paying for 92,247 Pounds. The Three Lots Totalled 189 Head, 
and Respondent Paid for a Total of 130,912 Pounds. Respondent Sold 
the 189 Head to Roger Jennings on October 13, 1978, at 131,492 Pounds, 

580 Pounds More Than Respondent's Purchase Weights 2440 

B. Respondent's Worksheet Shows that Jennings Was Charged on the 
Basis of 2% Pencil Shrink, Rather than 3% Pencil Shrink, on the 85 
Head Lot Purchased at Breckon Farms, for a Mathematical "Error" of 
586 Pounds, Which Does Not Precisely Explain the Invoice "Error." 
However, the Pencil Addition of 10 Pounds Per Head on the 58 Head Lot 
Purchased at Kansas City Without Pencil Shrink Does Precisely Explain 
the Invoice "Error," Mrs. Mnnson Paid Breckon Farms at the Correct 
3% Shrink Rate on the Same Date She Invoiced Jennings for an Extra 

580 Pounds 2446 

C. Respondent Did Not Send Jennings a Check for $380.90 for the Al- 
leged Pencil Shrink Error Until July 2, 1980, Almost 1 Year and 9 
Months After the Fact, and Over 2 Months After the Complaint Was 
Filed in this Proceeding 2449 

D. Nine Circumstances Lead Me to Infer that the Weight Increase in 
Transaction 8 Resulted from Respondent's Pencil Addition of 10 Pounds 

Per Head on the 58 Head Purchased Without Shrink at Kansas City 2454 
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E. Evidence from the Customer Offers No Support for Respondent, and 
a Mildly Supportive of Complainant's Position. Truck Driver Evidence 
Is Irrelevant Since Respondent Admits the Truck Did Not Come to Pitts- 



F. Respondent Made a Net Profit of 3,289.51, and Cheated Roger Jen- 
nings Out of $377 

VII. Arbitrarily Adding Weight hy Pencil U a Blatant Violation of Law. 
Printing Scale l.ckets that Showed More Weight than the Weight of 
Livestock on the Scale, and Failing to Print Scale Tickets to Docu- 
men A Height Figures Needed to Prove a "Transfer of Weights," 
Would Have Been Such Blatant Violations of Law that Respondent's 
Claim that He Did So Is Not Believable. Pencil Shrink Is Not Involved 
m Any of Respondent's Alleged Reweighing Transactions. Complain- 
ant's Investigation Was Adequate 9IPn 

i .,..,*,... ,,.......,,.,. .., hl . n .,.,,, P* jd'iO J 

A. Arbitrarily Adding Weight by Pencil Is a Blatant Violation of Law 2460 



olP M WUh Petlcil SI rink ' 

Not Relevant to Any of Respondent's Alleged Reweighing Transactions ...... 2460 

C Printing Scale Tickets that Did Not Reflect the Actual Weight of Live- 

sl ?T SC t' . aftd FaiHng l Pr ' nt A11 Scalc Ticket, Re u red to 
Support Invoice Weights, Would Have Been Such Blatant Violation" o 

th Act and Regulation, that Respondent's Claim that He Did So s No 
Believable. Complainant's Investigation Was Adequate ................ .!....... 2464 
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that Respondent's Claim that He Did so Is Not Bcliev^blc!!!!..!!!!..^! 2481 

D. Complainant's Investigation Was Not Faulty 24g5 

VIII. Adverse Inference Is Drawn Against Respondent for Not Call! 
man Who Allegedly Weighed the Livestock on Arrival in 
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IX. No Adverse Inference Is Drawn Against Complainant for Not Calling 
Kostelecky as a Witness Since He Played Only a Minor Role in the 
Investigation. Gentry's Testimony as to the Investigation Is Not Hear- 
say. Adverse Inference Is Drawn Against Respondent for Not Giving 
Worksheets to the Investigators. Respondent's Deceptive Briefs Ex- 
posed. Respondent Failed to Give Investigators Scale Tickets for 
Transactions 1-7, and 9 Because They Would Have Prompted Investi- 
gators to Ask for Nonexistent Worksheets 2489 

A. All of Gentry's Testimony as to the Investigation Was Based on Per- 
sonal Knowledge Not Hearsay. Complainant's Investigators Requested 
All of Respondent's Records on January 29, 1979. No Worksheets Were 
Furnished, and the Scale Tickets for Transactions 1-7, and 9 Were Not 
Furnished 249 

R. Mrs. Manson Admits that All Scale Tickets Were Requested, and 
Claims She Furnished Them and the Worksheets to the Investigators. 
Her Admission Is Accepted, Her Claim Is Rejected, and No Adverse In- 
ference Is Drawn Because of the Failure of Kostelecky to Testify 2508 

C. I Infer that the Scale Tickets of Transactions 1-7, and 9 Were Not 
Furnished to the Department's Investigators Because They Would Have 
Prompted the Investigators to Ask for Nonexistent Worksheets. The 
Scale Tickets that Were Furnished (for Transactions 10-14), All Made 
After Kostelecky's Mid-October 1978 Visit to Respondent, Were "Sani- 
tixed" 2518 

D. I Infer that the Worksheets Were Not Furnished on January 29, 1979, 
When Complainant's Investigators Requested All of Respondent's 
Records Because They Were Not Then in Existence 2D35 

X. The Trucker's Affidavit (Not Contradicted in His Testimony) Is Decisive 

for Complainant in Transaction 5, and the Trucker's Testimony Is 
Very Supportive of Complainant's Position in Transaction 4. No 
Truckers' Testimony Favors Respondent's Position. USDA Believes 
Every Word Said by Every Trucker (Taken in Context) 2538 

XI. Only One Farmer's Testimony Supports Respondent's Claim (in Two 

Transactions) that Livestock Involved in Any of the 13 Alleged 
Reweighing Transactions Was Sorted or Substituted. His Testimony as 
to a Salient Fact Is Contradicted by Respondent, Respondent's Book- 
keeper and Documentary Evidence 2D40 

XII. Additional Circumstances Common to Most Transactions that Are 

Links in the Total Factual Situation Leading to the Inference that Re- 
spondent Fabricated All the Worksheets and Scale Tickets in Transac- 
tions 1-14 to Cover Up His Weight Padding 2549 
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XIV. In Transaction 3, 10 Circumstances Lead Me to Infer that the 115 Heif- 

ers Sold to Graf Cattle Company, Dixon, Illinois, on September 29, 
1978, Were the Same 115 Heifers Purchased by Respondent the Day 
Before, to Which Respondent Added Exactly 3 Pounds Per Head, and 
that Respondent's Worksheet (Attributing the Increase to the Substitu- 
tion of Seven Heifers at Pittsfield) and Scale Ticket Were Fabricated 
to Cover Up His Fraud. Respondent Cheated Graf Out of $219.39 by 
the Weight Padding 2:>y " 

XV. In Transaction 9, 10 Circumstances Lead Me to Infer that the 84 Steers 

Sold to Jerry Langdon, Jacksonville, Illinois, on October 13, 1978, 
Were the Same 84 Steers Purchased by Respondent in Kansas City the 
Day Before, to Which He Added 20 Pounds Per Head to the Average 
Per-Head Purchase Weight, and that Respondent's Worksheet (Attrib- 
uting the Increase to Sorting Two Lots Accidentally Mixed) and Scale 
Ticket Were Fabricated to Cover Up His Fraud. Respondent's Weight- 
Padding Profit of $1,256.92 Enabled Him to Undercut a Legitimate 
Order Buyer by $3.22 Per Cwt, and Still Make $46.18 More than a Le- 
gitimate Order Buyer Would Have Made 

XVI. In Transaction 1, 12 Circumstances Lead Me to Infer that the 77 Steers 

Sold to Carroll Long, Pleasant Hill, Illinois, on August II, 1978, Were 
the Same 77 Steers Purchased by Respondent in Kansas City the Day 
Before, to Which Respondent Added .5% by Pencil to the Purchase 
Weight, and that Respondent Fabricated the Worksheet (Attributing 
the Increase to the Substitution of Two Head at Pittsfieid) and Scale 
Ticket to Cover Up His Fraud. Respondent Cheated Long Out of 
$147.73 by Padding the Weight 2-59 5 

XVII. In Transactions 13, 10 and 11, Respondent's Carbon Copy of the In- 
voices Sent to Customers is Dated 1 to 4 Days After the Date on the 
Customer's Original Invoice. I Infer that Respondent Got Behind in 
Fabricating Scale Tickets, and Had Mrs. Manson Completely Rewrite 
the Invoices in Longhand, Changing Only the Dates, so that Hie In- 
voice Dates on Respondent's Carbon Copies Would Coincide with the 
Dates on the Scale Tickets (Scale Tickets Arc Purchased Prenumben-d 
and Must Be Used in Proper Sequence, but Invoice Numbers Are 
Merely Typed by Mrs. Manson) 2D J 5 
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B. In Transaction 10, 12 Circumstances Lead Me to Infer that the 63 
Steers Sold to Bob Russell, Somonauk, Illinois, on October 26, 1978, 
Were the 63 Steers Purchased by Respondent the Same Day as Kansas 
City Lot No. 66, to Which Respondent Added 5 Pounds Per Head to the 
Purchase Weight, and that Respondent Fabricated the Worksheet (At- 
tributing the Increase to the Substitution of Five Head at Plttsfield) and 
Scale Tickets to Cover Up His Fraud. Respondent Cheated Russell Out 

of $203.81 by Padding the Weight 2612 

1. On October 26, 1978, Respondent Purchased 63 Steers Weighing 
44,905 Pounds as Kansas City Lot No. 66. Respondent Invoiced Bob 
Russell, Somonauk, Illinois, the Same Day for 63 Steers Weighing 
45,220 Pounds, an Increase of 315 Pounds, or 5 Pounds Per Head 2613 

2. I Infer that Mrs. Manson Completely Rewrote the Invoice to Rus- 
sell in Longhand, Changing Only the Date from October 26, 1978, to 
October 30, 1978, so that the Invoice Would Coineide with the Scale 
Tickets (Fabricated after the Fact) 

3. Twelve Circumstances Lead Me to Infer that Respondent Added 5 
Pounds Per Head to the Purchase Weight of the 63 Steers Purchased 
the Same Day as Kansas City Lot No. 66, and Fabricated the Work- 
sheet and Scale Tickets to Cover Up His Fraud 2618 

4. Respondent Cheated Russell Out of $203.81 by Padding the 
Weight 262h 

C. In Transaction 11, 12 Circumstances Lead Me to Infer that the 79 
Steers Sold to Rodhouse Bros., Pleasant Hill, Illinois, on November fi, 
1978, Were the 79 Steers Purchased by Respondent's Agent Two Days 
Before, to Which Respondent Added 35 Pounds Per Head to the Pur- 
chase Weight, and that Respondent Fabricated the Worksheet (Attrib- 
uting the Increase to the Substitution of 26 Head at Pittsficld) and Scale 
Tickets to Cover Up His Fraud. Respondent's Weight-Padding Profit of 
$1,741.95 Enabled Him to Undercut a Legitimate Order Buyer by $2.23 
Per Cwt, and Still Make $679.95 More than a Legitimate Order Buyer 
Would Have Made 

1, On November 4, 1978, Respondent's Agent Purchased 79 Steers 
Weighing 47,670 Pounds. Respondent Invoiced Rodhouse Bros., 
Pleasant Hill, Illinois, Two Days Later for 79 Steers Weighing 50,435 
Pounds, an Increase of 2,765 Pounds, or 35 Pounds Per Head 2627 

2. I Infer that Mrs. Manson Completely Rewrote the Invoice to Rod- 
house Bros., in Longhand, Changing Only the Date from November 
6, 1978, to November 7, 1978, so that the Invoice Would Coincide 

with the Scale Tickets (Fabricated after the Fact) 2631 
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PRELIMINARY STATEMENT 

A. Prelude. 

This proceeding under the Packers and Stockyards Act, 1 original- 
ly reported at 41 Agric. Dec. 2187 (1982), is here on remand from 
the United States Court of Appeals for the Seventh Circuit because 
we failed to explain adequately the reasons for finding respondent 
in violation of the Act. Saylor v. USDA, 723 F.2d 581 (7th Cir, 
1983). The criticism was well justified. We appreciate this second 
chance. 

This is not a close case. The proof here is beyond the shadow of a 
reasonable doubt. 2 The case has been made to appear to be close 
(or perhaps hopeless) only because no one has taken the enormous 
amount of time required to set forth the conclusive evidence 
against respondent, which is buried in the exhibits, and, also, in ju- 
dicial terminology, 3 respondent's attorney has "played fast and 
loose with [the] facts." The original decision in the case states (41 
Agric. Dec. at 2191): 

The evidence clearly and strongly supports the Com- 
plainant's contentions. The documentary evidence and 
actual payments clearly show that the cattle were directly 
shipped from the point of purchase to the point of destina- 
tion in most of these transactions, contrary to Respond- 
ent's contentions. 

Scale tickets and worksheets produced by Respondent at 
the time of trial had not been provided to P&SA auditors. 
Even then, these delinquently produced documents con- 
tained internal conflicts and inconsistencies and show 
signs that they were fabricated subsequent to the events 
themselves. 

I give insignificant weight to the "direct" shipment evidence 
except in Transaction 5, where the trucker's affidavit states that 



1 See generally Campbell, "The Packers and Stockyards Act Regulatory Pro- 
gram," in 1 Davidson, Agricultural Law, ch. 3, at 182-320 (1981 and Aug. 1984 
Supp.), and Carter, "Packers and Stockyards Act," in 10 Harl, Agricultural Law, ch, 
71 (1980). 

2 However, complainant need only prevail by a preponderance of the evidence. 
See Herman & Maclean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. 
SEC, 450 U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.B (1981), 
aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. 
Dec. 1336, 1346 (1978), aff'd, No. 78-3184 (D.N.J. May 25, 1979), aff'd mem., G14 F.2d 
770 (3d Cir. 1980). 

a Brucar v, Rubin, 638 F,2d 987, 990 n.3 (7th Cir. 1980) (jxr curiam). 
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B. In Transaction 10, 12 Circumstances Lead Me to Infer ^ot the 83 
Steers Sold to Bob Russell, Somonauk, Illinois, on October 26, 1J78, 
Were the 03 Steers Purchased by Respondent the Same Day as Kansas 
City Lot No. 66, to Which Respondent Added 5 Pounds Per Head to the 
Purchase Weight, and that Respondent Fabricated the Worksheet (At- 
tributing the Increase to the Substitution of Five Head at Pittsf.eld and 
Scale Tickets to Cover Up His Fraud. Respondent Cheated Russell Out 
of 203.81 by Padding the Weight ........................................................................... 

1 On October 26, 1978, Respondent Purchased 63 Steers Weighing 
44 905 Pounds as Kansas City Lot No. 66. Respondent Invoiced Bob 
Russell, Somonauk, Illinois, the Same Day for 63 Steers Weighing 
45,220 Pounds, an Increase of 315 Pounds, or 5 Pounds Per Head ........ 

2 I Infer that Mrs. Manson Completely Rewrote the Invoice to Rus- 
sell in Longhand, Changing Only the Date from October 26, 1978, to 
October 30, 1978, so that the Invoice Would Coincide with the Scale 
Tickets (Fabricated after the Fact) ................................................................ 

3 Twelve Circumstances Lead Me to Infer that Respondent Added 5 
Pounds Per Head to the Purchase Weight of the 63 Steers Purchased 
the Same Day as Kansas City Lot No. 66, and Fabricated the Work- 
sheet and Scale Tickets to Cover Up His Fraud .......................................... 

4. Respondent Cheated Russell Out of $203.81 by Padding the 
Weight ................................................................................................................... 

C In Transaction 11, 12 Circumstances Lead Me to Infer that the 79 
Steers Sold to Rodhouse Bros, Pleasant Hill, Illinois on November 6 
1978, Were the 79 Steers Purchased by Respondents Agent Two Days 
Before, to Which Respondent Added 35 Pounds Per d lo the I - 
chase Weight, and that Respondent Fabricated the Worksheet (Attrib- 
utlng the Inc ease to the Substitution of 26 Head at Pittsfe d) and Scale 
Tickets to Cover Up His Fraud. Respondent's W^nt-Padding ^Profl t of 
SI 741.95 Enabled Him to Undercut a Legitimate Order Buyei by $2.2, 
Per Cwt, and Still Make $679.95 More than a Legitimate Order Buyei 
Would Have Made ...................................................................................................... 

1 On November 4, 1978, Respondent's Agent Purchased 79 Steers 
Weighing 47,670 Pounds. Respondent Invoiced Kodhouse Bros 
Pleasant Hill, Illinois, Two Days Later for 79 Steers We ghing 50,435 
Pounds, an Increase of 2,765 Pounds, or 35 Pounds Per Head ................ 

2 I Infer that Mrs. Manson Completely Rewrote the Invoice to Rod- 
house Bros., in Longhand, Changing Only the Date from ( November 
6, 1978, to November 7, 1978, so that the Invoice Would Coincide 
with the Scale Tickets (Fabricated after the Fact) ..................................... 
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3. Twelve Circumstances Lead me to Infer that Respondent Added 
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Tickets to Cover Up His Fraud ........................................................................ 2633 
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Made ...................................................................................................................... 2633 
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Average Per-Hcad Purchase Weight, and that Respondent Fabricated 
the Worksheet (Attributing (he Increase to the Substitution of Three 
Head at Pittsfielii) and Scale Ticket to Cover Up His Fraud. Respond- 
ent's Weight-Padding Profit of J27S.8G Enabled Him to Undercut a Le- 
gitimaie Order Buyer by $1.77 p cr Cwt, and Slill Make $51. -14 More 

than a Legitimate Order Buyer Would Have Made ........................................ 2634 

XIX. The S-Month Suspension Order and 310,000 Civil Penalty Imposed in 
This Case Are Much Too Lenient for Respondent's Wilful, Flagrant 

and Repeated Violations ........................................................................................ 2636 

A. Respondent's Wilful, Flugnml and Itepented Violations Warrant a 5- 

\vnr Suspension Order .................................... 2636 
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...................................................................................................... 26fiO 
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...................................................................................................... 260*5 
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PRELIMINARY STATEMENT 

A. Prelude. 

This proceeding under the Packers and Stockyards Act, 1 original- 
ly reported at 41 Agric. Dec. 2187 (1982), is here on remand from 
the United States Court of Appeals for the Seventh Circuit because 
we failed to explain adequately the reasons for finding respondent 
in violation of the Act. Saylor v. USDA, 723 F.2d 581 (7th Cir. 
1983). The criticism was well justified. We appreciate this second 
chance. 

This is not a close case. The proof here is beyond the shadow of a 
reasonable doubt. 2 The case has been made to appear to be close 
(or perhaps hopeless) only because no one has taken the enormous 
amount of time required to set forth the conclusive evidence 
against respondent, which is buried in the exhibits, and, also, in ju- 
dicial terminology, 3 respondent's attorney has "played fast and 
loose with [the] facts." The original decision in the case states (41 
Agric. Dec. at 2191): 

The evidence clearly and strongly supports the Com- 
plainant's contentions. The documentary evidence and 
actual payments clearly show that the cattle were directly 
shipped from the point of purchase to the point of destina- 
tion in most of these transactions, contrary to Respond- 
ent's contentions. 

Scale tickets and worksheets produced by Respondent at 
the time of trial had not been provided to P&SA auditors. 
Even then, these delinquency produced documents con- 
tained internal conflicts and inconsistencies and show 
signs that they were fabricated subsequent to the events 
themselves. 

I give insignificant weight to the "direct" shipment evidence 
except in Transaction 5, where the trucker's affidavit states that 



1 See generally Campbell, "The Packers and Stockyards Act Regulatory Pro- 
gram," in 1 Davidson, Agricultural Law, ch. 3, at 182-320 (1981 and Aug. 1984 
Supp,), and Carter, "Packers and Stockyards Act," in 10 Harl, Agricultural Law, ch, 
71 (1980). 

a However, complainant need only prevail by a preponderance of the evidence, 
See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Stcadman v. 
SEC, 450 U.S. 91, 92-104 (1981); In re Rowland. 40 Agric. Dec. 1934, 1941 n.5 (1981), 
aff'd, 713 F.2d 179 (6th Cir. 1983); In re Gold Bcll-I&S Jersey Farms, Inc., 37 Agric. 
Dec. 1336, 1346 (1978), aff'd, No. 78-3134 (D.N.J. May 25, 1979), aff'd morn., 614 F.2d 
770 (3d Cir. 1980). 

3 Brucar v. Rubin, 638 F.2d 987, 990 n.3 (7th Cir. 1980) (per curium). 
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he "hauled 43 steers from the stockyards at Kansas City, Missouri, 
to Mr. Gentry s farm about (3) three miles outside of Hannibal, 
Missoun, and that the "43 steers went straight through and were 
not unloaded until made delivery at Mr. Gentry's [the customer's] 
farm near Hannibal, Missouri" (CX 18, p. 4). I give decisive weigh 
to the internal conflicts and inconsistencies," proving that re- 
spondent s worksheets and scale tickets were fabricated to cover up 
respondent s we.ght padding (irrespective of whether the livestock' 
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to be inadequate support. We are concerned about the lack 
of a clear statement of reasons especially in light of the 
severe penalties imposed by the USDA. 

. . . The USDA is required to give "an adequate expla- 
nation of the connection between the record before it and 
the choice it makes." . . . Hence, we admonish the USDA 
to carefully examine the record in this case and to give 
clear and cogent reasons for whatever result it reaches on 
remand. 

I believe that a more detailed, transaction-by-transaction discus- 
sion is required. 

Respondent contends that in 13 of the 14 transactions involved 
here (all except Transaction 8), the livestock purchased for particu- 
lar customers was brought to respondent's facilities at Pittsfield, Il- 
linois, where some animals were removed and others were added, 
or various sorting or mixing activities occurred (referred to herein 
as the alleged reweighing transactions). Complainant contends, and 
the ALJ and I have concluded, that in these 13 alleged reweighing 
transactions, no animals were removed, none were added, no sort- 
ing or mixing occurred, and no animals were on the scale when re- 
spondent printed the scale tickets (irrespective of whether the 
truck actually stopped at Pittsfield enroute to the buyer). We have 
found and concluded that respondent arbitrarily added weight by 
pencil (e.g., exactly 2% or 3% of the purchase weight in 7 of the 13 
alleged reweighing transactions) when he invoiced the buyers in 
these transactions. 

In Transaction 8, respondent admits that the livestock never 
came to Pittsfield (geography would have made such a claim 
absurd, since the customer's feedlot was at Emporia, Kansas, west 
of the Kansas City and Huntsville, Missouri, purchase points), but 
contends that the increased weight resulted from his error in com- 
puting pencil shrink. (This is the only transaction that involves 
pencil shrink, see, VII(B), infra.) Complainant contends, and the 
ALJ and I have concluded, that the increased weight in Transac- 
tion 8 also resulted from respondent's arbitrary padding of the in- 
voice weight. 

Complainant contends, and the ALJ and I have concluded, that 
respondent fabricated scale tickets (without any livestock being on 
the scale) and worksheets to substantiate his weight fraud. In 
reaching this conclusion, which is, of course, an inference, I have 
relied upon 173 circumstances in the 14 transactions. Fortunately, 
however, 12 of the circumstances are repeated in most of the III al- 



HU5H I'ACKKRH AND STOCKYARDS ACT 

Volumi 1 'M Number (i 

legocl rewoitfhing transactions, HO 12 circumstances mvmmt foi 
of the 17H relied upon, 

Two ol' the 12 circuniKlnncoH relied upon in a number ol' 
transactions are innocuous, when viewed in isolation, hul an 1 
portnnt links in tho total chain of cireuniMtanceN proving n-sp 
cnt's fraud. 

The weightiest circumstances are set forth in the discussio 
the individual transactions. That is where we find the "sum 
guns," such as 

1. In Transaction 4, where the weight of 55 steors invoice 
Graf is exactly \\% greater than the weight of 55 steers purch, 
the day before by respondent in Kansas City as Lot No. (}(, hu 
spondent's worksheet shows that the 55 steers Hold to (!ral' v 
comprised of steers from two other lots purchased at (he snmr I 
as Lot No. 66, viz., Lot No. (i!) (consisting of 22 ulcers wci,;l 
19,160 pounds) and S3 steers from a total of !M purchased us 
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used for Graf, the other (il went to Pen (i of respondent's invnid 
documentary evidence from respondent's files shows, int,v a 
that (i) 30 of the 94 steers in Lot No. (J2X never came to I'illsfi, 
but were shipped directly from Kansas City in I he Swift I'Ved Y, 
in Omaha, Nebraska, and (ii) respondent sold all 22 slerrs in I 
No. 69 to someone else on the same day an the Craf Iransadin,, 
part of a shipment of 87 steers (/.<., respondent's invoice In I 
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2 In Transaction id, in which respomlenl clnims In 
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Hannibal, Missouri" (his testimony 3 years and 3 months after the 
fact, when he was then a full-time employee of respondent, when 
read in the light of its context, does not in any manner undercut 
his affidavit); 

4. In Transactions 2 and 6, respondent's agent Ed Van Ee pur- 
chased 67 steers and 87 steers for respondent's customers Long and 
Adams, respectively, at Springfield, Missouri, on September 13, 
1978, and respondent's invoices to Long and Adams on the next day 
or two are both for weights exactly 2% more than respondent's pur- 
chase weights, allegedly as a result of substituting 13 steers at 
Pittsfield in Transaction 2 and 12 steers at Pittsfield in Transac- 
tion 6, which would happen by chance 1 time in 41,152; further- 
more, in Transaction 6, (i) there is a fatal variance between the 
worksheet (which shows 300 pounds of prorated shrink added to 12 
head) and scale ticket (which shows 400 pounds of prorated shrink 
added to 16 head), (ii) Mrs, Manson, respondent's bookkeeper, could 
not explain why the worksheet showed prorated shrink on only 16 
head, when 75 head allegedly had shrunk, and (iii) the explanation 
by respondent for the 400 pounds of shrink is shown to be perjury, 
totally inconsistent with the mathematics of the worksheet; and 

5. In Transaction 8, the mathematics on the worksheet and 
other circumstances are not consistent with respondent's explana- 
tion that a mistake was made in computing the pencil shrink. 

Whether the livestock in the alleged reweighing transactions ac- 
tually stopped at respondent's facilities in Pittsfield, Illinois, en- 
route to the customer is of no importance in any of the transac- 
tions involved here because, even if it did, overwhelming documen- 
tary and circumstantial evidence proves that no animals were sub- 
stituted, and no mixing occurred. 15 Complainant concedes on 
remand (a concession not previously made) that the livestock went 
through Pittsfield in Transactions 6, 9, 11, 13, and 14 (Complain- 
ant's Opening Brief on Remand at 8). B 



s To quantify my views, on a scale of 1 to 100, with 51 needed for complainant to 
prevail, I would score complainant's proof in this case at 99.999999, about one point 
of which is based on trip sheets or check stubs relating to respondent's payments to 
truckers; i.e., I would score complainant's proof at 99 if the record contained no trip 
sheets or check stubs relating to payments to truckers. 

Complainant's brief originally included Transaction 12 in this category, but 
"Cx. 11," which relates to Transaction 12, was deleted by complainant's errata filed 
April 30, 1984. (However, it is certain that the livestock stopped at Pittsfield in 
Transaction 12 since one trucking company hauled the livestock from Kansas City 
to Pittsfield, and a second trucking company hauled the livestock from Pittsfield to 
the customer.) 
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not based on a shred of evidence are not sufficient to over- 
come the massive evidence giving rise to the inference that 
respondent's employees deliberately switched the eggs in- 
volved here. 

However, in the present case, there is enough direct evidence to 
sustain the sanction imposed here without reliance on any circum- 
stantial evidence, That is, the sanction for false weighing or pad- 
ding weights does not depend on the number of proven violations. 
The only reason for proving more than one violation is to be sure 
that the false weighing or weight padding was deliberate, rather 
than accidental (see XIX, infra). Here, several of the violations 
are proven conclusively by direct evidence, mostly documentary. 

B. Transaction Numbers and Related Exhibits Identified. Vital Im- 
portance of Distinguishing Between Respondent's Carbon Copy of 
His Invoice to the Buyer and the Buyer's Original Copy of the 
Same Invoice (Because of Respondent's Attorney's Deceptive 
Briefs). 

The transaction numbers used in this decision and in most of the 
briefs follow the order in which the transactions are listed in para- 
graph II of the complaint. Transactions 10-14, from October 26 to 
December 2, 1978, are in chronological order, but Transactions 1-9, 
from August 10 to October 13, 1978, are not in chronological order. 
Paragraph II of the complaint is as follows: 

II 

Respondent, on or about the dates and in the transac- 
tions set forth below and in divers other transactions, pur- 
chased cattle for and sold cattle to certain customers, pur- 
portedly on the basis of the same weights at which re- 
spondent purchased the cattle, but in fact respondent 
billed and collected from such customers on the basis of 
false and incorrect weights obtained by adding an arbi- 
trary number of pounds to the weights at which the cattle 
were originally purchased. Copies of the invoices and other 
documents showing such false weights were made a part of 
the accounts and records of respondent. 
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Respondent's exhibits for each transaction have a cover shoot 
showing the transaction number in the upper left-hand corner. The 
transaction numbers on respondent's cover sheets follow the samo 
order in which the transactions are listed in paragraph II of tho 
complaint. 

Similarly, complainant's exhibits correspond to the order of this 
transactions in paragraph II of the complaint (e.g., the 15 pages of 
CX 6 all relate to Transaction 6), with two exceptions. Unfortunate- 
ly, CX 11 relates to Transaction 12, and CX 12 relates to Transac- 
tion 11. Because of this confusion, some of respondent's briefs are 
not consistent with his exhibit descriptions as to which transaction 
is Transaction 11 and which is Transaction 12. As used herein, 
Transaction 11 (CX 12) involves the sale of 79 steers to Rodhouso 
Bros., and Transaction 12 (CX 11) involves the sale of 21 steers to 
Rodhouse Bros. 

At the outset, it is vital for the court to know that respondent's 
invoice forms used to invoice the buyers (his customers) are chemi- 
cally treated (or, less likely, have carbon paper inserts) so that the 
buyer's copy (the original) and respondent's copy (the carbon copy) 
are created at the same time, and are identical except for inform u- 
tion later added by either party. This is readily apparent if re- 
spondent's actual carbon copies of the invoices, pulled from re- 
spondent's records and received in evidence, are examined. (If nec- 
essary, arrangements can be made to have the Hearing Clerk'n 
original file made available to the court.) The actual carbon copies 
of the invoices are included in respondent's exhibits for each trans- 
action (RXs 4, 8, 22, 28, 33, 36, 40, 44, 51, 56, 62, 66, 73, 80). What 
information was originally on these exhibits can easily be seen by 
its carbon appearance, and what information was later added by 
respondent's bookkeeper can easily be seen because it is in pencil. 

Complainant's exhibits include two copies of respondent's in- 
voices to the buyers in these 14 transactions (except for Transac- 
tion 8). The first page of each of complainant's Exhibits 1-14 is M 
photocopy of the invoice to the buyer made by Mr. Gentry and Mr. 
Kostelecky, complainant's investigators, on January 29, 1979 (or 
the following few days), from respondent's records. The second paw 
of each of these exhibits is a copy of the invoice for the same trann- 
action made by complainant's investigators from the buyers' 
records, except that the buyers' copy appears at page 3 of CX lit 
and 14, 7 and no buyer's copy was obtained in CX 8 (Tr, 8-20). 



7 In Transaction 14, the buyer's copy was from the buyer's "records at Kniiwui 
City," and was "sent to us from a different source to, through the Kansas (lily 
office" (Tr. 16-17). 
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Foi- example, the invoice in Transaction 2 photocopied from tho 
buyers records is reproduced on the next page (CX 2, p. 2) and tho 
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Transaction 2 Invoice Copied From Buyer's Records (CX 2, p. 2) 
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Transaction 2 Invoice Copied From Respondent's Records (CX 2, p. 1) 
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These copies have not been traced over, i.e., "enhanced" for leg- 
ibility. (In fact, none of the documents reproduced in this decision 
have been enhanced by the Judicial Officer for legibility.) 

The buyer's copy and respondent's copy of this invoice, which are 
identical except for information later added by Mrs. Manson, re- 
spondent's bookkeeper, on his copy, are reproduced here to demon- 
strate that respondent generates both copies of the invoice simulta- 
neously from treated paper, and to illustrate what respondent's at- 
torney refers to as Mrs. Manson's "distinctive feminine handwrit- 
ing" (Respondent's Brief on Remand, filed April 2, 1984, at 24). 
(Her "distinctive feminine handwriting" shows, e.g., that Mrs. 
Manson wrote the origin and destination information on some of 
the trip sheets that respondent and she contend was written by 
truckers.) 

Mrs. Manson testified as to "@2788" (JO Ref. 1, p. 15), 8 which is 
typed near the bottom of the left-hand corner of the invoice (Tr. 
147): 

Q. Now, what is the figure above that, "2788"? 
A. That is our invoice number. 

It is obvious from examining the documents that respondent's in- 
voice forms are not purchased with preprinted numbers. Respond- 
ent's invoice number is merely typed on the invoice form. For ex- 
ample, in the invoice for Transaction 2, reproduced above, whoever 
typed the invoice number (presumably Mrs. Manson) at first mis- 
takenly typed "@" instead of "#," preceding "2788." The "@" ap- 
pears on the (upper case) number 2 key, and the "#" appears on 
the (upper case) number 3 key, on a standard typewriter keyboard. 
On Transaction 2, I infer that Mrs. Manson first hit the "@" key 
next to the "#" key, then backspaced and typed "#" over the 
"@." In all of the other transactions, the "#" appears as a clean 
"#". 

Since respondent's copy and the buyer's copy of the invoices are 
prepared at the same time from chemically treated paper, the 
copies are identical in all but three of the transactions involved 
here, except for information later added by the parties. However, 
in Transactions 10, 11 and 13, Mrs. Manson, respondent's book- 
keeper, completely rewrote respondent's copies in longhand, chang- 



8 Judicial Officer references to specific parts of exhibits consist of numbered 
arrows, which are numbered consecutively as they would be seen if reading a page, 
i.e., beginning at the top left-hand corner of the exhibit and going across the page 
from left to right. Some data identified by numbered arrows are not discussed until 
later in the decision, but numbering them in sequence facilitates locating them. 
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ing only the dates (which are 1 lo 'I day.H after (hi> (net), and M <l< 
respondent's invoice numbers and scale tided numbers (in n ( . n 
to her |)ostdated carbon copies." As to all of I he Iransaclions 
court can ascertain what information was added in pencil by 
spondenl's bookkeeper to his copy of the invoice by eomnarinr i 
buyer s copy with respondent's copy, 

Respondent's proposed finding of fact on remand (which , 
identical to those filed with the court) are intent ionally decent 
and .msleading as to the scale ticket numbers bein K writ Ion on t 
invoices m Transactions 10-M. Using Transaction 10 as an ilium 
turn, respondent's attorney states (llrief filed April " 1)M ,,i i 

If). ' ' '! "I. I 

Sixty-three ((il!) bead were weighed at PiMsfield on Savior's 
scale, and the weight was imprinted on serially numbm-il 
scale tickets (Hx, Ex. M, App. 2H). The serial numherx fn> m 
the scale tickets and the weight were written on the //./,, 
winch was prepared for hix customer (Cx. Kx 10 |{ x l l .\ 
56) The cattle were then shipped from Pittsfield to Sonmn-' 
auk, Ilimois, near DeKalb, Illinois, to Mr. Hot, Russell \ 
Ex. 10), [Emphasis added.] 



an 



tn > ' 

to the serial numbers of the scale tickets j a.s I 

The serial numbers from the .scale tickel.s wer 



ln ' of lh ( ' 

10, p. 1), bLl t the aerml numbers from ll,. fi( ,,le ri 

ate were not written en the original copy of Ibe i imiil ,. 
which was sent to the customer ((IX 10 p ''>} "> 



to her copies ol n ^ , 



......... - 

"weight . . . ntte,^ J" 1 ;; ' ,7 "' i '! il " [ ""- V """ "' 'in- 

respondent admit- w not J U t ^' '! "" ""'-'^ '-.-, wh,h 



weght . . . ntte, ; , "' l " [ ""- 
respondent admit- w not J U t^ ^'^ '! "" ""' 

were altegodly woighod on tho ^ I)ull ,i 2 si / r ' 

we.ght "written on the invoico wlu I, w p, , "l ' n " lr 

irst sentence quoted above is ( |,m( v v , " '""(" 

^7^lnthonorn, fl U n Sl^^^ i ' 
t 




, fln . 

the ,cale ticket feeling ,|,o ct , w ^, L ' T "T Wl ' i l " """".,.,,| ,. 
spondent concedes (or claim.) (| 1Ilt I,, nit 7 ! ' "" ""' M '" h ' "'^'v ..... ,- 
< VIKCm mA,), which would t r'", " ll " :i Wl " rh i '"'"""" 1 ""'"'" 

da im not believable (gVH(C)(.H) >"/} '' " l)lll " ml vi "''"i" l '"- ,| IHI ,,; 
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Respondent then uses that deceptive statement of facts to argue 
that it would have been virtually impossible for respondent to have 
subsequently fabricated the scale tickets in these transactions. For 
example, respondent's brief filed with the court, which is similar to 
his briefs filed here (e.g., Petition for Reconsideration at 4-5), is as 
follows (Brief for Petitioner at 25): 

The serially numbered scale tickets were in proper numer- 
ical order and showed no evidence of falsification. In four 
of the transactions [actually five, Transactions 10-14] the 
serial number was actually written on the sales invoice, as 
evidenced on photocopies made by the auditor [actually by 
Mr. Gentry and Mr. Kostelecky]. It would be virtually im- 
possible for Saylor to have subsequently fabricated these 
scale tickets. 

Since the serial numbers of the scale tickets were written only 
on respondent's carbon copies of the invoices in Transactions 10-14, 
and not on the original copies sent to the buyers, instead of it being 
"virtually impossible for Saylor to have subsequently fabricated 
these scale tickets," it would have been quite easy for Saylor to 
have subsequently fabricated the scale tickets. 

In fact, Transaction 10 is one of the three transactions where re- 
spondent's bookkeeper completely rewrote his copy of the invoice 
in longhand, except that the date on the buyer's copy is October 26, 
1978 (CX 10, p. 2), and the date on the respondent's copy is October 
30, 1978, the same date as the scale tickets for that transaction (CX 
10, p. 1). Hence respondent had 4 days within which to fabricate 
the scale tickets. Respondent's time for fabricating the scale tickets 
was limited only by the fact that the scale tickets, as distinguished 
from his invoices, are serially numbered before he purchases them 
from the printer, and must be used in proper order. 

Complainant has always contended that the scale tickets were 
fabricated on the same day that the invoices were prepared, except 
in Transactions 10, 11, and 13, in which the scale tickets were fab- 
ricated from 1 to 4 days after the fact. It is the worksheets not 
the scale tickets that complainant, the ALJ and the Judicial Offi- 
cer have always contended were fabricated after the investiga- 
tion. 11 



11 Our original decision in this case, stating that respondents' "detinqucntly pro- 
duced documents [which included scale tickets and worksheets] contained internal 
conflicts and inconsistencies and show signs that they were fabricated subsequent to 
the events themselves" (41 Agric. Dec. at 2191), is not as precise as it should have 
been, in this respect, All of the worksheets, but only the scale tickets in Transac- 

Contimied 
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Even if Mrs. Manson, respondent's bookkeeper, had included the 
scale ticket numbers on the original copy of the invoices sent to all 
the buyers in the 13 alleged reweighing transactions, that would 
not have precluded respondent from fabricating the scale tickets at 
the same time the invoices were prepared. 

We will now begin a transaction-by-transaction analysis of G of 

68 YTIT Yvm aCU T inV 1Ved here (the other 8 are discussed in 
S&xm-XVIII, infra). Logic would place all of the transaction-by- 
transaction analyses after XII(H), ending on p. 424. Instinct has 
moved these six transactions to the forefront, even though many of 
the circumstances relied on will not be appreciated until VII-XII 
have been read. 

Ordinarily where there has been a Watergate-style cover-up of o 
well designed, fraudulent scheme, one "smoking gun" is the moat 

to f r d , Here ' we h six 'I 

m which "smoking guns" were found In 
' 



the 



vacUiated with respect hen 'T' '?"' T^" 1 h 

sheets were fabricated (liespondenfs S , r ? , SCale " ckets and rk- 
: 10 He begins b y stating:^, ^ ^^ *"',!; ^T" " ApPe "' " l 
noted 'at some point after the investS, ^n I H ? OC "'" e "' S Were f" 1 " 

once with inten, , dcceive ,,, (e " h H" ?" a " d we intro ^d into 6vi . 
.v resident, charge, that the JS^,"' '- "*1 to 
invest W at,on ended" (Re sponse to A , r " ' , " S mG point afte '' 

Rosponden, then ,uo.e s ,5 li nes 0^1^ "u O '' der " R <! " 



u 

7'" ''" * not fabricated a ter t e ta^T" > C0mplaina "' *at tl,o 
Jton.nl . "now making a, lega , ions :. lh ^. ''* ' P ' We ' hat c "" 
h nve S ,, B a, ion j which it earli ro ^' ' Je worksheets were f abl . icnts , d aftei . 
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I. In Transaction 4, 24 Separate Circumstances (9 of Which Are so 
Overwhelming that Each, Standing Alone, Would Be Sufficient 
to Support Complainant's Case) Compel Me to Infer that the 55 
Steers Sold to Graf Cattle Company, Dixon, Illinois, on October 
6, 1978, Were the Same 55 Steers Purchased by Respondent the 
Day Before in Kansas City as Lot No. 66 Weighing 45,350 
Pounds (to Which Respondent Added Exactly 3% to the 
Weight by Pencil), Rather than a Mixture of Lot Nos. 69 and 
62X, as Claimed by Respondent, and that Respondent's Work- 
sheet and Scale Ticket Were Fabricated to Cover Up His 
Fraud. 

A. On October 5, 1978, Respondent Purchased 55 Steers 
Weighing 45,350 Pounds as Kansas City Lot No. 66. 
Pie Invoiced Graf the Next Day for 55 Steers Weighing 
46,710 Pounds (Exactly 3% More than Respondent's 
Purchase Weight of Lot No. 66). 

Respondent's Kansas City purchase invoice dated October 5, 
1978, for Lot No. 66 is reproduced on the next page (RX 23). Re- 
spondent's carbon copy of his invoice to Graf Cattle Company, 
Dixon, Illinois, dated October 6, 1978, is reproduced on the follow- 
ing page (CX 4, p. 1). 
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Transaction 4 Invoice Copied From Respondent's Records (CX 4, p. 1) 
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Respondent purchased 55 steers weighing 45,350 pounds {JO Ref. 
6, p. 22) on October 5, 1978, as Kansas City Lot No. 66 (JO Ref. 4, p, 

22). 

On the next day, October 6, 1978, respondent invoiced Graf 
Cattle Company, Dixon, Illinois, for 55 steers weighing 46,710 
pounds (JO Ref. 11, p. 23), i.e., 1,360 pounds more than the pur- 
chase weight of Lot No. 66 (46,710 -45,350 - 1,360). This is exactly 
3% more than respondent's purchase weight the day before. That 
is, a person using a pocket calculator to add exactly 3% to the pur- 
chase weight would read 1,360.5 on the calculator (.03 x 45,350 = 
1,360.5), which rounds to 1,3G0. 12 

Respondent's attorney speciously argues with respect to four 
similar increases of exactly 2% that the increases were only "ap- 
proximately" 2%. He argues (Respondent's Reply to Complainant's 
Opening Brief on Remand at 13): 

The documents which complainant reviewed in its inves- 
tigation covered several months. Out of all of those trans- 
actions complainant found four (4) transactions in which 
the increased weight due to sorting was approximately two 
percent (2%) (the U.S.D.A. "rounded" these figures also). 
Leaving aside the fact that respondent neglected to refer to the 
three other transactions in which the increase was exactly 3% (for 
a total of 7 out of 13 alleged reweighing transactions with increases 
of exactly 2% or exactly 3%), respondent's argument would have 
merit if this case involved weight purchases of scrap gold, which is 
weighed to the nearest pennyweight (& of a troy ounce). But since 
respondent's livestock scale weighs only to the nearest 5 pounds 
when he multiplied the purchase weight of 45,350 pounds by exact- 
ly -03, and his calculator showed 1360.5, he had to use a "rounded" 
figure when invoicing the customer. Hence the increase here was 
exactly 3%, considered in the context of a livestock scale, not ap- 
proximately 3%. ^ 

Respondent's practice of rounding calculated figures to the near- 
est o-pound multiple, after having multiplied weight figures by an 
e* number of pounds of shrink, can be illustrated from respond- 
ent s own fabricated worksheets. For example, his worksheet for 
Transacts 1 is reproduced on the next page (RX 3). 



"Respondent frequently uses a pocket calculator. He testified Hint h. , , 

^^ 
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Respondent's Transaction 1 Worksheet (RX 3) 
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This work.slieet shows that respondent usi'd cxuctty MS po 
per head shrink (JO Hef. 21, p. 2(i) for delerminin t ; his average 
rate" on his fabricated worksheet, When respondent allegedl 
moved two head weighing 1,120 pounds (JO Ref. :>,;>.. p. :!|D, )',,. n 
exactly 28 pounds per head shrink, or fi(i pounds on two head 
Ref. 24, p. 2(i) (2K x2 ---. fi(!), which gave the two head a wei,; 
l,17(i pounds, including shrink (1,120 | r,(i ] p l7ii.) (JO |< ( .f. ; 
20). Mrs. Manson testified tliat the shrink on this lot was 
pounds per head," and that the two animals removed, "|w|ilh 
prorate put back on it of 5(i pounds, they figured l.lYli" (Tr. 

However, after having added exactly 2S pounds per hend slu 
respondent rounded the l,17(i pounds to the nearest multiple 
i.c. f to 1,175 pounds (JO Ref. 2!1, p. 2(i); Tr. M2), wlrnn he was c, 
lating the weight to he invoiced to the buyer (on Ins fabric 
worksheet). His "rounding" to the nearest 5-pound multiple did 
change the fact that he added <>.vc/r.-//y 28 pounds per hea< 
making his calculations. 

On respondent's other worksheets, ho did the same thi,,,. w j ( | 
showing the rounding. For example, in respondent's Transact i< 
worksheet discussed in the next subsection, respondent used tin* 
erage shrink figure of exactly 29 pounds (JO R ( .f. (I:;, ,, ;n 
when he computed his calculated weight to he invoiced to 
buyer (on his fabricated worksheet), based on exactly :!!) pmnul. 
shrink on 38 head, instead of using !)57 pounds (2!) - .'ill TV/) 
used 955 pounds (JO Ref, 5(i, p. 3H). That wan not. because h' ( . ,', 
his calculation on the basis of approximately 2!) pound.; per ) 
shrink. Respondent's bookkeeper testified that he used 
per head as the average shrink for the lot (Tr l;.() M, , 
worksheet shows that he used exactly 2i> poun.ls per hen.l i,,, , 
average shrink for the lot (JO Kef. (12, ,,. .m Mu , ,-,,,,. llfii( ' 
lyZS pounds per head shrink, when making his final calcnln.inn 
the weight to be mvoiced to the buyer ( his fabricated wo, 
sheet), he rounded the !)57 pounds shrink l.o !if lfl pounds ,|, , 
es^inulUple of 5, since his scale weighs only ! { ^^ 



It interesting that only ro 



,,, 
HIM! | 




and just showed the rounded fi M ,m> .. f ,mvn|,,,i r J 
2 ' /; '' h ' 1 ' 



2 (RX 7AJ, he showed tl,o 
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Accordingly, in this decision, where respondent's invoice weights 
are exactly 2% or exactly 3% more than his purchase weights, 
when rounded to the nearest multiple of 5 pounds (which respond- 
ent had to do because his livestock scale weighs only to the nearest 
5 pounds), the increases are referred to as exactly 2% or exactly 
3%, without referring to the rounding. The "rounding" can be in- 
terpolated by the reader, as long as the reader bears in mind that 
the rounding would occur after respondent had multiplied his pur- 
chase weight by exactly .02 or exactly .03 on his pocket calculator. 

B. On October 5, 1978, Respondent Also Purchased 22 
Steers Weighing 19,160 Pounds as Kansas City Lot No. 
69 and 94 Steers Weighing 77,650 Pounds as Kansas 
City Lot No. 62X. Respondent's Worksheet Shows (i) 
that Grafs 55 Steers Consisted of the 22 from Lot No. 
69 and 33 of the 94 from Lot No. 62X, (ii) the Pittsfield 
Arrival Weight of All 94 Steers in Lot No. 62X, and 
(iii) the Disposition of the 61 Head Remaining from 
Lot No. 62X (to Pen 6 of Respondent's Inventory). Re- 
spondent's Testimony, Mrs. Manson's Testimony and 
Respondent's Scale Ticket Are Consistent with the 
Worksheet. 

Respondent's purchase invoice from Kansas City for Lot No. 69 is 
reproduced on the next page (RX 25), his purchase invoice from 
Kansas City for Lot No. 62X is reproduced on the following page 
(RX 24), and his worksheet (RX 27) and scale ticket (RX 26) for 
Transaction 4 are reproduced on the third page following this. 



7,189), he merely subtracted 7,185 pounds, the rounded figure, from his purchase 
weight, (The "irregularity" of rounding down to 7,185, instead of up to 7,190, is dis- 
cussed in V, infra). Transaction 4 is similar, discussed in the text preceding this 
footnote. In Transaction 9 (RX 50), respondent added 28 pounds of shrink to 84 head, 
which equals 2,352 pounds (28 x84 = 2,352), but his worksheet rounded it to 2,350 
pounds. In Transaction 10 (RX 55), respondent calculated 24 pounds per head aver- 
age shrink (1,485 +63 = 23.57, which rounds to 24), and then rounded the 24 
pounds to 25 pounds when calculating his invoice weight. In Transaction 11 (RX (il), 
respondent added 28 pounds per head shrink to 53 head, which equals 1,484 pounds, 
but his worksheet shows only the rounded figure of 1,4815 pounds. There was no 
need to round the shrink figure in Transactions 6 and 7 since the average per head 
shrink was 25 pounds, a multiple of 5. Similarly, no rounding of shrink was neces- 
sary in Transactions 3, 5, 8, 12, 13 and 14 since respondent did not add nny prorated 
shrink in those transactions, Hence, in every transaction except Transaction 1 (the 
"teaching" transaction), respondent rounded the shrink figures without showing the 
preliminary calculations. 
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Kansas City Invoice For Lot No. 62X, October 5, 1978 (RX 24) 
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Respondent's Transaction 4 WorliHlirM <HX :!7) 
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Respondent's Transaction 4 Scale Ticket (RX 26) 
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On October 5, 1!)7H, respondent jmrehnsed W steers wei,: 
19,160 pounds (JO Ref. 2i), p. HO) as Kansas City Lot No. (i!) (,)() 
27, p. 30). On the same day, ho purchased !)! steers weighing ?' 
pounds (JO Ref. 40, p. ,'il) as Kansas City Lot No. (ttX (JO R<- 
p. 31). 

Respondent's worksheets were allegedly prepared at the lini 
spondent was sorting and weighing the animals, and then use 
his bookkeeper, Mrs. Manson, to prepare the invoices to n-s| 
out's customers (see X 11(10, infra}. Respondent's worksheet 
Transaction <1 shows that the 55 head (JO Kef. 55, p. ;i;>) invnin 
Graf (JO Ref. 48, p. 32) on October (i, li)7H, was composed of Lot 
09 (JO Ref. 4!), p. J!2) purchased by respondent at Kansas Cil 
October 5 (consisting of 22 head weighing l!),l(i() pounds) (JO 
50, p. 32; Tr. 249-53, 324-2(i) and 33 head sorted out of n total < 
head purchased by respondent at Kansas City on October ;, MS 
No. G2X (JO Ref, 52, p. 32; Tr. 24<)~53, 324-2(1)! 

According to respondent's worksheet for Transact ion -I, uoii 
the 55 steers purchased by respondent on October [>, '|i)7s 
Kansas City Lot No. (i(i weighing 45,350 pomids, discussed in i 
section I(A) above, were sold to Oral 1 . Respondent's bookkee 
Mrs. Manson, testified (Tr. 251); 

Q. Right. I wanted you to confirm, and you did, that my 
understanding that the work sheet showed that the ;,5 
head that went to Mr. (Jniff, as shown in the invoice in 
Respondent's Exhibit 28, were made up of Lois (ijl , m ,l (ill 

A. 

A, Yes, that's what the work sheet says, 

Q. If that is true, then, Lot (it! as shown on R.'spondenl ', 
Exhibit 23, is irrelevant. 

A. Yes. 

Respondent's testimony (Tr, 324-25), which is , ,|,r same H'li 
as Mrs. Manson's testimony, just quoted in (1 ,.,,i I i 

K T^nviv--, r.-. ., , .. *> J quiiK (i, w (jimleil below 



, (1 ,.,, 

STCPVlVni Q'^,'i i ,, ' , ( iine row 

KC)(l)(a . Similarly, the cover sheet for respondent's exhibit, ,,M 
Transaction 4, which outlines hJ H version of (he fn H i - 

ir test ira on,T, lccnvo ,. shl J,i:: l 1 ,;;;; i ,;;;;;-;;;-;'; : - ; 
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Respondent's Cover Sheet To Transaction 4 Exhibits 

KANSAS CITY ORDER BUYERS 

Load #66 55 head weight 45350 

Load #69 22 head weight 19160 at Pittsfield Sold 55 to Graf 

Load #G2X 94 head weight 77650 

Sort out 33 from Load 
#62X Weight 46710 

Add to 22 from Load #69 
scale weight 46710 

exhibits 23 through 25 Purchase Invoices 

exhibit # 26 scale ticket 

exhibit #27 worksheet 

exhibit #28 billing 

Witnesses: George Saylor, Dorothy Manson 
Accordingly, it is clear that respondent's worksheet and cover 
sheet for Transaction 4 are consistent with respondent's testimony 
and Mrs. Manson's testimony that the 55 steers sold to Graf in 
Transaction 4 consisted of the 22 steers from Kansas City Lot No. 
69 and 33 steers from Lot No. 62X, (I have gone to such lengths to 
prove what is, up to now, admitted by respondent because in Trans- 
action 14, discussed next, respondent's position is just as clear as in 
this transaction, but his attorney apparently is trying to repudiate 
respondent's whole defense, and present a new defense. He will 
either have to confess error or do the same here!) 

Furthermore, respondent's worksheet and Mrs. Manson's testi- 
mony (cited, but not quoted, below) states that (i) all of the 94 head 
in Lot No. 62X came to Pittsfield and were weighed in Pittsfield, 
and (ii) the remaining 61 head from Lot No. 62X (94 -33 = 61) 
went to respondent's inventory, specifically, to his Pen 6. Respond- 
ent's testimony (cited, but not quoted, below), although more 
sketchy than that of Mrs. Manson, is consistent with her testimony 
and the worksheet. Also, respondent's scale ticket for Transaction 4 
is consistent with the worksheet. 

The importance of understanding respondent's position precisely, 
and understanding every figure on his worksheet, is that there are 
enough holes in his worksheet to drive a fleet of Mack trucks 
through. For example, documentary evidence photocopied from re- 
spondent's records shows that he sold Kansas City Lot No. 69 
weighing 19,160 pounds to someone else on the same day he in- 
voiced the 55 steers to Graf in Transaction 4 ( I(C)(2)(a), infra\ 
Hence those 22 steers were not part of the Graf shipment. 
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Moreover, documentary evidence photocopied from respondent's 

records shows that only 47 (or probably 51) of the 94 steers in Lot 
No. 62X came to Pittsfield (30 steers from Lot No. 62X went direct- 
ly from Kansas City to Swift's Feed Yard in Omaha, Nebraska, by 
a different trucking company from the one used to transport the 47 
or 51 head to Pittsfield) ( I(C)d)fa), infra). (This is not "trip sheet" 
evidence. This is information on the Kansas City invoice for Lot 
No, 62X.) 

Turning now to a detailed analysis of respondent's worksheet for 
1 ransaction 4, the invoice weight to Graf of 46,710 pounds (JO Ucf 
ob,_ p d2) was obtained by adding (i) the Kansas City purcluiao 
weight of the 22 steers in Lot No. 69, 19,160 pounds (JO Ref. 60, p. 
d2; fr. 1*1202-53, 324-26), (ii) the Pittsfield weight of 33 head 
sorted out ot Lot No. 62X, 26,595 pounds (JO Ref. 53, p. 32- Tr 151 

? ?' T (l ii j the " rounded " Prorated shrink of the 33 head sorted' 

n m^ 62X> %5 P unds (JO Ref> 56 ' Pl 32; Tr - 1B - 61 ' 251 ~ 

The 955 pounds of prorated shrink on the 33 head 
sorted from Lot No. G2X was computed by first computing me 

wpil!J, t " , kead : "" by subtracti *g the Pittsfield 

wetgnt, or arrival weieht. of thp Q/, A^ ; ^ * XT. n ,r 



of LoNo . 



- - 

- - 9o7. which rounds to 955) (JO Ref. 56, p. 32; Tr ^50-5! 



mony (Tr. 149-52)), and only 33 T '' "* Ml ' S ' Manson ' tU. 
,, leaving a kiance"^ 6 Ts 6 / 6 M '" 



vory neatly shows that the remaining , 

went to respondent's inventoT specifi,! , f^^' 11 Lot No ' 

65, P. 32; Tr. 209). y ' speclflcal ly to his Pen 6 (JO fiof. 



GEORGE W. SAYLOR, JR. 2285 

Volume 44 Number (i 

Turning now to respondent's scale ticket for Transaction 4 
(which was made on October 6, 1978, before the first visit to re- 
spondent's facilities in mid-October 1978 by Mr. Kostelecky, one of 
complainant's investigators), the scale ticket is entirely consistent 
with respondent's worksheet for the transaction. The weigher is 
shown as "Geo" (JO Ref. 73, p. 32), i.e., respondent George Saylor. 
Mrs. Manson testified that the scale ticket is in his handwriting 
(Tr. 183-84). 

The scale ticket shows on its face "out KG 69-62X" (JO Ref. 67, 
p. 32). It has three printed weights. The top printed weight, 
"19160" (JO Ref. 66, p. 32), is the exact Kansas City purchase 
weight of the 22 steers in Lot No, 69 (JO Ref. 29, p. 30). Opposite 
that weight, the scale ticket shows "22 hd strs" (JO Ref. 68, p. 32). 
(Assuming that the 22 head shrank about 29 pounds per head, as 
claimed by respondent for Lot No. 62X purchased the same day in 
Kansas City, the scale ticket failed to show the additional 638 
pounds of shrink in the total load (29 X22 = 638). Mrs. Manson 
testified (Tr. 252-53) that they only "put the shrink onto the ones 
that the sorting was done.") 

The second and third printed weights on the scale ticket, alleged- 
ly for 33 steers (18 + 16 = 33), total 26,595 pounds (14,785 + 
11,810 = 26,595), the exact weight shown on the worksheet for the 
33 steers from Lot No. 62X (JO Ref. 53, p. 32). The handwritten 
figure of "965" in the lower left-hand corner (JO Ref. 70, p. 32) is 
the amount of shrink shown on the worksheet for the 33 head from 
Lot No. 62X (JO Ref. 56, p. 32). In fact, the lower left-hand corner 
of the scale ticket shows the computation for the 955 pounds of 
shrink, i.e. t "33 -29# Per Hd" 15 (JO Ref. 69, 71, p. 32). 

The handwritten weight of "46710 #" (JO Ref. 72, p. 32) is the 
sum of the three printed weights, plus the 955-pound prorate 
figure. This is the weight invoiced to the buyer in Transaction 4 
(JO Ref. 11, p. 23). 

It should be noted that the harmony between the scale ticket and 
worksheet does not prove that the worksheet was created at the 
same time as the scale ticket, or that both documents are genuine. 
The 29-pounds-per-head shrink figure could easily have been select- 
ed arbitrarily when the scale ticket was being made, and a pocket 
calculator could have been used to determine the two weights to be 
printed, along with the 955 pounds of shrink and the 19,100 pounds 



15 1 believe that the illegible word in the lower left-hand corner is "Per Hd" (JO 
Ref. 71, p. 32), but it could be "Pr Rt," for "prorate." Mrs. Manson testified that it 
"would mean pro-rate" (Tr. 252), but whether it is "Per lid" or "Pr lit," eitliur 
would indicate that the 955 pounds is the prorated shrink of 83 steers at 29 poumJti 
per head. 
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from Lot No. 69, to equal the predetermined weight of 4671(1 
pounds, 3% more than the weight of Lot No. 66. The worksnle 
could easily have been made at a later date, after the invesdgation 
Indeed, the specif.c.ty on the scale ticket would have "locked in" 
the story that had to be told on the worksheet 

In any event, since both documents show that the 55 steers to 

Graf came from Lot Nos. 69 and 62X, and both documents reflect 

he 29 pounds per head shrink of the 33 steers from Lot No 6 2X 

szttrre z ^teirr;; ld arrivai weight f 
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1. Two Strongest "Miscellaneous" Circum- 
stances ("Smoking Guns") Showing that 
Respondent's Worksheet and Scale Ticket 
in Transaction 4 Were Fabricated. 

a. The Worksheet for Transaction 4 Shows the 
Pittsfield "In-Weight" or Arrival Weight of 
All 94 Head From Lot No. 62X, and Per Head 
Shrink Computations Based on All 94 Head, 
but the Kansas City Purchase Invoice for Lot 
No. 62X Shows that 30 Head from the Lot 
Went Directly to Swift at Omaha by the M&I 
Trucking Company, and Only 47 Head (or, 
More Likely, 51 Head) Were Transported to 
Pittsfield by the Merle Springer Trucking 
Company. 

As shown in KB), supra, the worksheet for Transaction 4, which 
is allegedly made up by respondent while the events are occurring, 
and then given to his bookkeeper for the preparation of the invoice, 
shows the Kansas City invoice weight of the 94 steers in Lot No. 
62X, i.e., 77,650 pounds, and the Pittsfield "in-weight," or arrival 
weight, of all 94 steers, 74,935 pounds. Subtracting the Pittsfield ar- 
rival weight of all 94 steers from the Kansas City invoice weight 
results in transit shrink of 2,715 pounds, Dividing the transit 
shrink of the entire lot by 94, the alleged number of animals in Lot 
No. 62X weighed at Pittsfield, results in transit shrink of 29 
pounds per head. 

However, documentary evidence, viz., respondent's Kansas City 
purchase invoice for Lot No. 62X (JO Ref. 35, p. 31), shows that all 
of the 94 head in Lot No. 62X did not come to Pittsfield. Lot No. 
62X consists of three separate purchases of 30 head, 32 head, and 
32 head respectively (JO Ref. 37, 38, 39, p. 31). The Kansas City in- 
voice for Lot No. 62X shows that the 30-head lot (JO Ref. 37, p. 31) 
was shipped to Swift at Omaha by "M&I" (JO Ref. 33, p. 31), i.e., 
M&I Truck Line, Inc. (see CX 2, p. 14; CX 3, p. 13; CX 7, p. 9; CX 8, 
p. 9; CX 9, p. 9; CX 14, p. 21). These 30 head were, undoubtedly, 
going to Swift's Feed Yards, at Omaha, Nebraska. (If we did not 
know or infer that Swift Packing Company had livestock feeding 
facilities at Omaha, we could ascertain that fact from a similar- 
Kansas City invoice showing cattle "Shipped to Swift Feed Yards, 
Omaha," by the "M&I" Trucking Company (RX 15)). 

This, by itself, shows that, at most, only 64 of the 94 head in Lot 
No. 62X could have come to Pittsfield. Hence, this, by itself, proves 
that the worksheet for Transaction 4, showing the Pittsfield arrival 
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weight and shrink computations for all 94 head from Lot No 62X 
is a total fraud. And since the same 955-pound shrink figure (alleg- 
edly computed on the basis of the Pittsfield "in weight" of all 94 
head) is shown on the scale ticket, this proves that the scale ticket 
is a total fraud. 

In evaluating the documentary evidence just discussed, it is im- 
portant for the court to know that after respondent bought cattle 
at Kansas City, he cleared them through the Kansas City Livestock 
Order Buying Company, which handled all of the details for him 
for 10$ per cwt, including arrangements with truckers (Tr. 28) 1G 
Respondent testified (TR. 308-09); 

Q. Now, Mr. Saylor, generally speaking, do you go down 
and examine your cattle in the yards after you buy them? 
A. No, sir, I don't. 

Q. What arrangements do you have in Kansas City? 

A. At the time referred to here, we were clearing 
through Kansas City Livestock, and their people would 
take care of the cattle. Now, I clear my own cattle and I 
have a driver of my own that takes care of them. ' 7 
Accordingly, the information as to where to ship the 94 head of 
-ttle in Lot No. 62X was given initially by respondent to the 
Xansa* i City Livestock Order Buying Company, which then handled 
the cattle in accordance with respondent's directions. Here the doc- 
umentary evidence shows that the Order Buying Company 

' 
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Ref. 34, p. 31J "Via Saylor-Springer" (JO Ref. 36, p. 31), i.e., Merle 
Springer Trucking (see CX 11, p. 8; CX 12, p. 14). Actually, the 
figure of 47 seems to be erroneous, i.e., it would appear that 51 
head came to Pittsfield, but the four-head error is of no importance 
here. Nonetheless, I will explain how I believe the four-head error 
occurred at Kansas City. 

The calculations in the middle of the left-hand side of the Lot 
No. 62X invoice show what happened to the 32 animals (JO Ref. 39, 
p. 31) in the last of the three purchases comprising the 94 animals 
in Lot No. 62X. (The pencil line connecting the calculations with 
the figure "32" (JO Ref. 39, p. 31) was not added by the Judicial 
Officer.) Of the 32 animals in this portion of the 94-head lot, 7 head 
went to Graf (JO Ref. 42, p. 31). This is not part of the 55 involved 
in Transaction 4. The tabulation of all purchases and sales of re- 
spondent's transactions, which was done "somewhat" under Mr. 
Gentry's supervision (which is discussed at length below in IX(A)), 
shows that on the same date Graf purchased the 55 steers involved 
in Transaction 4, he purchased 60 additional head from respondent, 
divided into two subparts, 7 and 53 (Tr. 369-70). 1B Hence 7 head 
from Lot No. 62X were undoubtedly combined with 53 head from 
some other lot 10 to make up the additional 60 steers purchased by 
Graf from respondent on October 6, 1978. 

The second figure in the middle of the left-hand side of the Lot 
No. 62X invoice shows "15 head to Pittsfield" (JO Ref. 43, p. 31). 
Combining that 15 head with the 32 head in the second purchase in 
Lot No. 62X (JO Ref. 38, p, 31) would result in the figure of 47 head 
shown as shipped to Pittsfield on the invoice (JO Ref. 34, p. 31), 
which was probably entered at that stage of the computation. 



1B Since Mr. Gentry personally conducted the investigation as to all 14 transac- 
tions (see IX(A), infra), find he testified that the tabulation "was done somewhat 
under my direction and I was involved in it" (Tr. 369), it was appropriate for him to 
use this particular aspect of the tabulation in his testimony. (Furthermore, the tabu- 
lation was prepared from photocopies of respondent's records, and, therefore, if re- 
spondent disagreed with Mr. Gentry's testimony, respondent could have used his 
own records to rebut the testimony,) But even if Mr. Gentry's testimony based on 
the tabulation were improper, that would not damage complainant's case as to 
Transaction 4 one iota, in view of the massive evidence as to Transaction 4. Even as 
to the one circumstance involved in this subsection (which is 1 of 24 relied upon), 
the 30 head shipped dirccty to Swift at Omaha is decisive, irrespective of these 7 
head "to Graf Cattle." 

10 Mrs. Manson's check stub shows that her payment of $248,8503 to Kansas 
City Livestock Order Buying Company on October 6, 1978, included payment for Lot 
No. 67, consisting of 53 steers, in addition to payment for Lot Nos. (Hi, 69 and b'2X, 
discussed in this section (CX 4, p. 5). 
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However, the middle of the left-hand side of the invoice in Lot 
No. 62X then shows an additional four head to Pittsfield (JO Ref. 
44, p. 31), which, presumably, was an afterthought that did not 
prompt a change in the figure of 47 head shown as shipped to Pitts- 
field (JO Ref. 34, p. 31). 

Finally, the middle of the left-hand side of the Lot No. 62X in- 
voice shows that six head were held in Kansas City f JO Ref. 45, p. 
31). (Presumably, respondent left instructions as to these.) 

From the foregoing, it is clear that only 47 head (or, more likely 
&1 head) of the 94 head in Lot No. 62X were shipped to Pittsfield. 

Mrs. Manson erroneously testified that the notations in the 
middle of the left-hand side of the Lot No. 62X invoice, just dis- 
cussed were respondent's handwriting. Specifically, she testified 
(Ir. 149-50): 

Q. What is Exhibit No. 24 [the Lot No. 62X invoice]? 

A. That is also a purchase sheet from Kansas City, Live- 
stock Order buyers, for ninety-four steers. 

Q. All right. You will notice there is a notation on that, 
written down on the side, Would you tell us what that is? 

A. "Seventy (Seven] head to Graf Cattle. Fifteen head to 
Pittsfield and four to Pittsfield and there were six hold- 
overs," out of that one draft of thirty-two head. 

Q. All right. Whose writing is that? 
A. That is George's. 

Q. When you say, "George", you mean Mr. Saylor? 
A. Yes. 

Even if the notations on the left-hand side of the Lot No 62X 
invoice were in respondent's handwriting, it would still show that 
only a portion of Lot No. 62X was to come to Pittsfield. That is the 
figures were undoubtedly written in Kansas City, leading to' t e 
en resul that only "47 hd" were to be shipped Io Pittsfield' (JO 

whilP nl *' Vm ^'u' 16 u Pringer Tl ' UCking (JO Ref - ^ p. 31), 

U?~ ea 1 W6re t0 be Shipped to Swift ' s F <*d Yard at Omaha 

via M&I Trucking Company (JO Ref. 33, p. 313. ' 

However, respondent recognized instantly that he did not write 
the nota ions in the middle of the left-hand side of the Lot No 62X 
invoice, just discussed, and that the notations were made by 
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Q. Would you look there at Exhibit No. 24 [the Lot No. 
62X invoice] and there is a notation made on this seven 
head of Graf cattle, out of 32. 

A. Exhibit which, sir? 
Q. Exhibit No. 24. 

Judge WEBER: I think you were looking at No. 25. 
A. Seven head. They took how many head out of there? 

By Mr. SCHIMMEL: 
Q. It looks like you took 33 head out of that 62 X. 

A. It was 33 head weighing 26,595, plus whatever the 
shrink might have been. [Respondent was obviously look- 
ing at the worksheet (RX 27), instead of the Lot No. G2X 
invoice, as requested.] 

Q. That appears to have been $955? 
A. No, 955 pounds. 
Q. Pounds, excuse me. 

Now, if you will go to No. 26 [scale ticket] and see if 
you can identify anything from there? 

A. Evidently 955 pounds was the my copy is very light. 

Q. Does that show up there out of K.C. 69 and 62 X, is 
that 22? 

A. Yes, sir, 22. 

Q. And then there are 18 steers and 15 steers which 
would be 33 which came out of stock? 

A. The 33 would have come out of 62 X. / take it from 
notes that have been put on here evidently from Kansas 
City or something that they have done a lot of shuffling 
around here when they loaded out, [Respondent had obvi- 
ously turned back to the Lot No. 62X invoice (RX 24), as 
originally requested.] At this time, this is too many days 
past for me to have any rememberance. 

The documentary evidence showing that all 94 head in Lot No. 
62X did not come to Pittsfield is a "smoking gun" (a closer analogy 
would be the "mushroom" cloud of a nuclear explosion). If there 
were no other circumstances in the record as to Transaction 4, this 
circumstance, standing alone, would compel me to infer that the 
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worksheet was fabricated. That is, a worksheet showing tho Pittri- 
field arrival weight of all 94 animals in Lot No. 62X, with thu 
shrink computation based on all 94 animals, has to be a fabrication 
when documentary evidence, supplied by respondent from his |]]CH, 
shows that, at most, only 51 head from the 94 head in Lot No. (ii'S 
came to Pittsfield. 

Since the worksheet for Transaction 4 is a complete fabrienlmii, 
the scale ticket is necessarily a complete fabrication. As shown in 
1(B), supra, the scale ticket is in complete harmony with tho fab- 
ricated worksheet. In particular, the scale ticket refers to tho ail- 
pound-per-head shrink, which could only have been compute! by 
comparing the Kansas City invoice weight of the 94 head with thi' 
Pittsfield arrival weight of the 34 head. Since the 94 head m-vor 
came to Pittsfield, the 955-pound shrink figure on the scale tirlu-t 
is a complete fraud, leading to the obvious inference that tho onlhv 
scale ticket is a complete fraud, designed to cover up respondent's 
addition of exactly 3% to the purchase weight of Lot No. GO. 

If the court wonders how respondent could have been so can-less 
(or stupid) as to pick Lot No. 62X as the basis for his cover-up, it 
should be remembered that this transaction occurred bcfoiv tlu> 
first visit by Mr. Kostelecky in mid-October 1978. Hence he WJIH not 
as careful as he was after mid-October 1978. 

Also, respondent undoubtedly dummied up the scale tickot for 
Transaction 4 (which is serially numbered by the printer ami re- 
quired to be kept by respondent), "locking" him into Lot NOH (HI 
and 62X for his cover-up, before he saw the Kansas City invoice for 
Lot No. 62X, It is unusual that the "Shipped to" portion of lh,< 
Kansas City invoice showed that 30 head went to Omaha and >\'l 
head went to Pittsfield. Of the 21 Kansas City invoices appoari,,, 
m the record (RX 1, 9, 10, 11, 12, 13, 14, 15, 16, 23, 24, 25, 29, ;{(), ,T/ 
41, 46, 47, 48, 52, 63), the invoice for Lot No. 62X is the only invoice' 
that shows in the "Shipped to" heading that part of the load W,,H 
shipped to one place and part of the load to another. 
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Once respondent was "locked" into using Lot No. 62X for his 
cover-up, he had no reasonable basis for coming up with a Kansas 
City catch weight for the 47 or 51 head that actually came to Pitts- 
field. Hence he was forced to use the invoice weight of the 94 head 
and the alleged Pittsfield weight of the 94 head to come up with his 
29-pound-per-head shrink figure shown on the scale ticket. 

b. The Worksheet for Transaction 4 Shows that 
After 33 Head of the 94 Head in Lot No. 62X 
Went to Graf, the Remaining 61 Head Went 
to Pen 6 of Respondent's Inventory, but the 
Kansas City Purchase Invoice for Lot No. 62X 
Shows that Only 47 Head (or, More Likely, 51 
Head) Actually Came to Pittsfield. 

The lower right-hand corner of the worksheet for Transaction 4 
shows "61-62X Pen 6" (JO Ref. 65, p. 32). Mrs. Manson con- 
firmed, what is obvious from the worksheet itself, that this showy 
that after 33 head from Lot No. 62X were shipped to Graf, the re- 
maining 61 head from Lot No. 62X (94 -33 = 61) went into re- 
spondent's inventory, specifically into respondent's Pen 6. She testi- 
fied (TR. 209): 

Q. I take this work sheet to mean that 33 head out of 
Lot 62~X consisting of 93 [94] head, went in to make up 
the load of 55 head that went to Mr, Graf. The remaining 
61 head out of Lot 62-X went to Pen 6? 

A. Yes. 

However, as shown in I(C)(l)(a), immediately above, only 47 
head from Lot No. 62X (or, more likely, 51 head) actually came to 
Pittsfield. Thirty head from Lot No. G2X went directly to Swift's 
Feedlot in Omaha, Nebraska, 7 head went to Graf in a different 
shipment, and 6 head were held in Kansas City. 

Accordingly, the notation on the worksheet, that 61 head from 
Lot No. 62X went to respondent's inventory, specifically to Pen (i of 
respondent's inventory, intended to make the worksheet more be- 
lievable by showing the complete disposition of all 94 head in Lot 
No. 62X, instead shows that the worksheet is a complete fraud. 
Sixty-one head could not have gone into respondent's inventory 
from Lot No. 62X because not more than 51 head arrived in Pitts- 
field. If 33 head from the 51 head in Lot No. 62X that came to 
Pittsfield had been used in Transaction 4, that would have left only 
18 to go into inventory (51 33 = 18). 

This is another "smoking gun," which, standing alone, would 
compel me to infer that the worksheet is a fabrication. The com- 
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plete detail in the worksheet, even showing the number of the pen 
where the 61 remaining head from Lot No. 62X allegedly went, 
shows the outrageous nature of respondent's fraudulent worksheet 
fabricated to cover up his weight fraud. 

Since the worksheet is a total fraud, the scale ticket, which is en- 
tirely consistent with the worksheet, is necessarily a total fraud. 

2. Two Strongest "Negative" Circumstances 
("Smoking Guns") Showing that Respond- 
ent's Worksheet and Scale Ticket in 
Transaction 4 Were Fabricated. 

We have seen in the first two subsections above the disastrous 
nature of respondent's reliance in his worksheet on the 94 steers in 
Lot No. 62X. We shall see in subsections (a) and (b) below the 
equally disastrous nature of respondent's reliance in his worksheet 
on Lot No. 69. 

The two circumstances set forth below are "negative" circum- 
stances showing that the 22 steers weighing 19,160 pounds pur- 
chased by respondent on October 5, 1978, as Kansas City Lot No. 
69, which respondent's scale ticket and worksheet show were part 
of the 55 head shipped to Graf in Transaction 4, were not shipped 
to Graf. 

a. The Worksheet for Transaction 4 Shows that 
the 22 Steers Purchased by Respondent in 
Kansas City on October 5, 1978, as Lot No. (39 
Weighing 19,160 Pound Went to Graf, but 
Documentary Evidence from Respondent's 
Records Shows that He Sold the Same 22 
Steers, i.e., "KC 22 #69 19160," on October 6, 
1978, to Another Customer in Pleasant Hill, 
Illinois. 

As shown in I(B), supra, respondent's worksheet and scale 
ticket show that the 22 steers purchased by respondent as Kansas 
City Lot No. 69 weighing 19,160 pounds were sent to Graf on Octo- 
ber G, 1978, as part of the 55 head in Transaction 4. However, re- 
spondent's records contain documentary evidence to the contrary, 

Complainant's Exhibit 20, p, 1, which is an invoice photocopied 
from respondent's records, is reproduced on the next page, Mrs, 
Manson's check and check stub for payment to Bonnett Trucking is 
reproduced on the following page (CX 20, p. 3). 
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Invoice Copied From Respondent's Records (CX 20, p. 1) 
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Respondent's invoice dated October 6, 1978, reproduced above, is 
for 37 Holstein steers (JO Ref. 74, p. 54) sold to an unidentified cus- 
tomer (name illegible on complainant's film (Tr. 368)). Two copies 
of respondent's invoice for the 37 Holstein steers appear in the 
record (CX 20, pp.1, 2). The one reproduced above has been en- 
hanced by complainant to show what is legible on the film (Tr. 16, 
368-69). The second item at the bottom of the left-hand corner 
shows "KG 22 #69 19160" (JO Ref. 76, p. 54), showing that these 
are the identical 22 steers purchased the day before in Kansas City 
as Lot No. 69, weighing 19,160 pounds. The figures just quoted, i.e., 
"KG 22 #69 19160," can be seen very clearly on the unenhanced 
copy of the invoice (CX 20, p. 2) appearing in the Hearing Clerk's 
original file. But since the writing, as photocopied, is white on a 
gray background, the figures do not reproduce well when xeroxed. 
(The original file can be made available to the court, if necessary). 
The 22 head from Kansas City Lot No. 69, together with the 6 
head from Palmyra and 9 head from St. Joe (Tr. 368), shown imme- 
diately above and below "KG 22 #69 19160," make up 37 head, 
shown on the invoice (JO Ref. 74, p. 54). 

The October 6, 1978, invoice for the 37 steers shows "Truck Bon- 
nett" (JO Ref 77, p. 54). Mrs. Manson's check stub for her check 
dated October 11, 1978, to Bonnett Trucking shows that respondent 
paid Bonnett Trucking $30 to haul "37 Strs" from "Pittsfield" to 
"P Hill" on October 6, 1978 (JO Ref. 78, p. 55), the date of the in- 
voice for the 37 steers. 

This documentary evidence from respondent's records emphati- 
cally demonstrates that the 22 steers in Kansas City Lot No. 69, 
weighing 19,160 pounds, were not combined with 33 steers from Lot 
No. 62X to comprise the 55 steers sold to Graf on October 6, 1978. 
This is a "smoking gun" which, standing alone, would compel me 
to infer that respondent's worksheet and scale ticket are complete 
fabrications. 

As shown above, respondent's scale ticket (i) specifically states 
"out KG 69-62X" (JO Ref. 67, p. 32), (ii) prints the Kansas City pur- 
chase weight of "19160" pounds (JO Ref. 66, p. 32), and (iii) shows 
"22 hd Strs" opposite that printed weight (JO Ref. 68, p. 32). The 
scale ticket is a complete fraud. It was, undoubtedly, dummied up 
on October 6, 1978, the same date of the Graf invoice. But it is, 
nonetheless, a complete fabrication. 

Here, again, if the court wonders how respondent could have 
been so incredibly careless (or stupid) as to pick the 22 steers in 
Kansas City Lot No. 69, weighing 19,160 pounds, as the basis for 
his cover-up, he obviously did not know (or guess) when he dum- 
mied up the scale ticket (that "locked" him into Lot No. 69) that 
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his bookkeeper would record "KG 22 # 69 19160" on a sales invoice 
to another customer on the same day! That was not her general 
practice. In fact, out of all the sales invoices prepared by Mrs. 
Manson that appear in this record, the one showing "KG 22 #69 
19160" is the only invoice that shows any purchase lot numbers for 
the animals invoiced to any customer. 

b. The Worksheet for Transaction 4 Shows that 
the 22 Steers Purchased by Respondent in 
Kansas City on October 5, 1978, as Lot No. 69 
Weighing 19,160 Pounds Went to Graf, but 
the Kansas City Invoice for Lot No. 69 Shows 
that They Were Holstein Steers, Which Re- 
spondent Admits Would Not Have Been Sent 
to Graf. 

The Kansas City purchase invoice for Lot No. 69 for 22 steers 
weighing 19,160 pounds shows at the top, following "NO. 69," that 
the invoice is for "HOL. STRS" (JO Ref. 28, p. 30). Respondent 
admits that he would not have sent Holstein steers to Graf. He tes- 
tified (Tr. 324): 

A. I see one thing here right now. I think we have a mis- 
print here or something. I see where we have a wrong 
number because I see the number 69 as Holstein steers. I 
am quite sure, unless they have that Holstein steer label 
wrong that would not have went to Mr. Graf because that 
would be one thing that would be very much out of place. 

Since there is no basis for disputing the documentary evidence 
on the Kansas City invoice to respondent for Lot No. 69, this is an- 
other "smoking gun," showing that the 22 steers weighing 19,160 
pounds in Lot No. 69 were not combined with 33 other steers to 
make up the 55 steers shipped to Graf in Transaction 4, 

Furthermore, as shown in I(C)(2J(a), immediately above, when 

respondent sold the 22 steers weighing 19,160 pounds from Lot No 

69 to another customer, as part of 37 head, on October 6 1978 the 

same day that he sold the 55 steers to Graf in Transaction 4, he 

invoiced the 37 head to the buyer in Pleasant Hill as "HOL. STRS" 

JO Ref. 74, p. 54). Hence respondent's own invoice to his customer 

i Pleasant Hill confirms what the Kansas City invoice shows, that 

be 22 steers were "HOL. STRS." And in respondent's words, send- 

ig Holstein steers to Graf "would be one thing that would be verv 

mch out of place" (Tr. 324). y 

The documentary evidence showing that the 22 steers in Lot No 

3 were Holstein steers, which respondent admits would not have 
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been sent to Graf, is another "smoking gun," which, standing 
alone, would compel me to infer that respondent's worksheet and 
scale ticket for Transaction 4, showing that Lot No. 69 was sent to 
Graf, are complete frauds, fabricated to cover up respondent's 
weight padding. 

3. Two Strongest "Affirmative" Circum- 
stances ("Smoking Guns") Showing that 
Respondent's Worksheet and Scale Ticket 
in Transaction 4 Were Fabricated. 

The following two circumstances are strong, "affirmative" cir- 
cumstances showing that Kansas City Lot No. 66, purchased by re- 
spondent on October 5, 1978, consisting of 55 steers weighing 45,350 
pounds, was the lot sold to Graf the next day in Transaction 4, 
with exactly 3% "pencil weight" added. As shown above in KB), 
according to respondent's entire case, Lot No. 66 is completely ir- 
relevant to Transaction 4, and was not sold to Graf. The "smoking 
guns" discussed in the next two subsections contradict that posi- 
tion. 

Following these 2 additional "smoking guns," I(D) contains 6 
other "affirmative" circumstances leading me to infer that Lot No. 
66 was sold to Graf, I(E) contains 2 other "negative" circum- 
stances leading me to infer that Lot No. 69 was not sent to Graf, 
and I(F) contains 10 other miscellaneous circumstances leading 
me to infer that the worksheet and scale ticket were fabricated. 

a. Respondent's Bookkeeper Wrote "Graf in the 
Top Right-Hand Corner of the Kansas City 
Purchase Invoice for Lot No. 66, Which, Ac- 
cording to Respondent, Was Not Sent to Graf. 

This "smoking gun" is quite simple. Mrs. Manson, respondent's 
bookkeeper, wrote "Graf" in pencil on the top right-hand corner of 
the Kansas City purchase invoice for the 55 steers weighing 45,350 
pounds purchased by respondent on October 5, 1978, as Lot No. 66 
(JO Ref. 2, p. 22). Respondent's attorney has referred to Mrs. Man- 
son's "distinctive feminine handwriting" (Respondent's Brief on 
Remand, filed April 2, 1984, at 24). A comparison of "Graf," as 
written in the upper right-hand corner of the Kansas City purchase 
invoice for Lot No. 66 (JO Ref. 2, p. 22), photocopied from respond- 
ent's records, with the word "Graf written on her invoice to Graf 
(JO Ref. 9, p. 23), reveals quite clearly that both are written in 
Mrs. Manson's "distinctive feminine handwriting." This can be 
seen from the copies made of the original documents, but it is even 
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more discernible when the Hearing Clerk's original file is exam- 
ined. 

If the Kansas City Lot No, 66 invoice were irrelevant to Grafs 
transaction, why did Mrs. Manson write "Graf on the Lot No. 66 
invoice? This, again, is another documentary "smoking gun," con- 
tradicting the testimony of respondent and Mrs. Manson. This cir- 
cumstance, standing alone, would lead me to infer that the 55 
steers respondent purchased in Kansas City on October 5, 1978, as 
Lot No. 66 went to "Graf on October 6, 1978, and that respond- 
ent's worksheet and scale ticket showing that Lot Nos. 69 and 62X 
were used in Transaction 4 were fabricated to cover up respond- 
ent's addition of exactly 3% to the purchase weight of Lot No. 66. 

b. Respondent's Bookkeeper's "Estimate" of the 
"Raw Cost" of the Cattle in Transaction 4, 
Which She Wrote on Respondent's Carbon 
Copy of the Invoice to Graf, Is $28,207.71, the 
Exact Price Respondent Paid for Lot No. 66, 
Which Respondent Contends Is Irrelevant to 
the Graf Transaction. 

Respondent paid $28,207.71 for the 55 steers purchased at Kansas 
City on October 5, 1978, as Lot No. 66 (JO Ref, 8, p. 22). That identi- 
cal figure, "28,207.71," was written by Mrs. Manson on the bottom 
left-hand corner of the invoice to Graf in Transaction 4 (JO Ref, 19, 
20, p. 23). 

In 12 of the 14 transactions involved in this case, including 
Transaction 4, respondent's carbon copy of his invoice to the cus- 
tomer shows a figure written in the bottom left-hand corner which 
is exactly the same as the price respondent paid for the identical 
number of livestock, usually the day before (but on one occasion 
the same day, and on two occasions 2 days before) (see XII(D), 
infra). 

Referring to her bookkeeping; system, in general, Mrs. Manson 
testified that the figure is "[m]y estimate of what is in those cattle" 
(Tr. 137). Although she was not asked specifically with respect to 
the figure of 28,207.71 shown at the bottom left-hand corner of the 
invoice to Graf in Transaction 4 (JO Ref. 19, 20, p. 23), she repeated 
her general testimony with respect to seven of the individual trans- 
actions. For example, with respect to the identical figure shown at 
the bottom of the invoice in Transaction 1, she testified, "That is, 
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again, my personal figure, to try to keep track of how much that 
particular load cost" (Tr. 143). 21 

The figure of "28,207.71" is clearly visible on RX 28, which is re- 
spondent's actual carbon copy of the invoice that was introduced 
into evidence by respondent. (If necessary, the Hearing Clerks 
original file containing RX 28 can be made available to the court.) 
A portion of the figure is visible on CX 4, p. 1 (JO Ref. 20, p. 23). 
The "207.71" in the middle is somewhat legible. Mr. Gentry, one of 
complainant's investigators, testified that he added the figure in 
the border of CX 4, p. 1 (JO Ref. 19, p. 23), "to show what the 
amount is that is on the actual exhibit that is visible on ftlrn that 
was taken of this document on George Saylor's records" (Tr. 11). 
Since Mrs. Manson entered the "raw cost" figure at the bottom 
of her copy of the invoice to Graf, which was allegedly prepared 
from the worksheet, if she had actually prepared the invoice from 
the worksheet, as claimed, she would have had before her the in- 
formation that the 55 steers sold to Graf came from Lot Nos. 69 
and 62X, not Lot No. 66. The cost to respondent of the 55 steers 
allegedly taken from Lot Nos. 69 and 62X is shown on the work- 
sheet for Transaction 4 as $26,828.40 (JO Ref. 57, p. 32) (see 
I(E)(2),m/ra). 

Instead of using the "raw cost" figure shown on the worksheet, 
or calculating her own "raw cost" figure from Lot Nos. 69 and 
62X, 22 Mrs. Manson entered on her copy of the invoice to Graf in 

"'Although Mrs. Manson explained that the reason she wanted to keep track of 
how much the particular load cost was so that, at the end of the month she would 
know the amount of money that was in the cattle in inventory, which 1 do^ not 
accept (see XIII(D), infra), the reason why she wants to know the "estimated _ raw 
cost" of the livestock in the particular load is not important here. It is only impor- 
tant here that the figure is admittedly her bookkeeping method of keeping track of 
the "estimated" "raw cost" of the livestock involved in each particular transaction. 
(In the other transactions, where relevant, I rely on the inference that Mrs Manson 
wrote the cost estimates on the invoices to keep track of the exact cost oi the live- 
stock in the transaction, but in view of the massive evidence in Transaction 4, and 
the fact that the cost "estimate" is useful here to show that Lot No. 6G was used to 
ship to Graf, I am omitting that additional argument in Transaction 4,) 

It takes only a few seconds to approximate the raw cost of the 55 steers alleg- 
edly comprised of Lot Nos. 69 and 62X. With a pocket calculator ^ J3 T^ 
X$47 686 08 (the cost of the 94 steers in Lot No. 62X (JO Ref. 47, p. 3D) -I- J9.907.19 
(the cost of the 22 steers in Lot No. 69 '(JO Ref. 31, p. 30)), and the calculator will 
show 26 fi48 046 (which rounds to $26,648.05). For a more precise determination, at- 
tempted (with a $2,33 error) on the worksheet, you would divide the alleged Pitts- 
field weight of the 33 head (26,595), plus their prorated shrink (955), for a total ^ol 
27 550, by the invoice weight of the 94 head (77,650), and multiply by the invoice 
price ($47,686.08), which equals $16,918.88. That is S2.33 less than the worksheet 
of 16 921.21 (JO Ref. 54, p. 32). Adding that to the invoice price of Lot No, b.), 
* , Continued 
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Transaction 4 the exact cost figure shown on respondent's purchase 
invoice for Lot No. 66. This is another "smoking gun." This circum- 
stance, standing alone, would lead me to infer that the 55 steers in 
Lot No. 66 were shipped to Graf in Transaction 4. 

Three notations on the documents discussed above, that have not 
been relied on in respondent's briefs, should, nonetheless, be men- 
tioned here, First, the notation on the invoice to Graf, "Weighed up 
at K.C." (JO Ref. 16, p. 23), was added in pencil by Mrs. Manson to 
respondent's carbon copy of the invoice (Tr. 253-54), but does not 
appear on the original invoice sent to Graf (CX 4, p. 2). Mrs. 
Manson testified that it "doesn't have anything to do with Mr. Say- 
lor's sale weight" on the invoice (Tr. 253-54). 

Second, the words "10 lites off-10 Heavys Replaced" (JO Ref. 7, 
p. 22) on the Lot No. 66 invoice are written in pencil on the bottom 
left-hand corner of the invoice. The record does not show who 
wrote this on the invoice, or whether it was written at Kansas Citv 
or Pittsfield. J 

Respondent does not handle livestock at Kansas City after he 
purchases them, but, rather, pays the Kansas City Livestock Order 
Buying Company to pen the cattle and load them out for him (see 
KOClKa), supra). Miss Evans, Office Manager and Bookkeeper for 
Kansas City Livestock Order Buying Company, who personally 
handled respondent's account (Tr. 28-30), told Mr. Riley, one of 
complainant's investigators, that, on occasions, some animals would 
be added or subtracted from respondent's lots, without any "catch 
weight scale tickets. She would use "average weights when sub- 
tractmg from a lot of cattle or adding to a lot of cattle" (Tr 30) It 
is possible that she made the notation on Lot No 66 

Considering the notation by itself, without reference to any of 
the other facts in this case, and recognizing that it is a short-hand 
notation rather than a grammatically correct sentence, the nota- 
tion could theoreticaly, mean (i) that 10 light steers were removed 
Oeaving 45 head) and 10 heavy steers were replaced with lighter 
s eers (n) that 10 light and 10 heavy steers were removed, each e 
paced by 10 average steers, or (iii) that 10 light steers were - P 
placed by 10 heavier steers." 6 1G " 
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I infer that the second interpretation is correct, in view of the 
documentary evidence showing that the trucker was paid for haul- 
ing 45,350 pounds, the exact number of pounds stated on the in- 
voice (see I(D)(l)-(2), infra). 

In any event, however, respondent does not contend that the in- 
creased weight in this transaction resulted from 10 light steers 
being replaced with 10 heavy steers but, rather, that these 55 
steers were not used at all in Transaction 4. Hence, this circum- 
stance does not support respondent's claim as to Transaction 4. 

The third notation is even more ambiguous than the one just dis- 
cussed. The Kansas City invoice for Lot No. 66 shows "Shipped to 
Willrett," or something similar to that (writing not entirely legible) 
(JO Ref. 3, p. 22). Neither respondent nor his attorney has ever 
relied on this as showing that Lot No. 66 went to a different cus- 
tomer, and there is no explanation in the record, in ^ this respect. 
The record contains many invoices from Kansas City Livestock 
Order Buying Company, some of which show the name of the cus- 
tomer after "Shipped to." However, on some, the "Shipped to" line 
is left blank (RX 1, 11, 30, 52, 63); on others, it reflects the name of 
a city (RX 13, 24, 25); and on one it reflects the name of the trucker 

(RX 9). . 

I have no basis for even guessing the meaning of "Willrett, or 
whatever the name is. But whatever it means, Mrs. Manson, who 
should know what it means, if anything, still wrote "Graf on this 
(Lot No. 66) invoice ( I(C)(3)(a), supra), and (as shown above in this 
subsection) she still used the purchase price of this (Lot No. 66) in- 
voice as her "estimate" of the "raw cost" of the 55 steers shipped 
to Graf in Transaction 4. In addition, as shown in I(D)(l)-(2), 
infra, she used the exact weight of this (Lot No. 66) invoice to pay 
the trucker in Transaction 4, Her documentary assurance that Lot 
No. 66 was used in Transaction 4 is good enough for me! In addi- 
tion, we have the "smoking guns" discussed above, showing that re- 
spondent's claim, that Lot Nos. 69 and 62X were used in Transac- 
tion 4, is completely false. 

Furthermore, respondent and his attorney knew that complain- 
ant contends that Lot No. 66 was used in Transaction 4. That is, 
the complaint (j| II) alleges that respondent's purchase weight m 
Transaction 4 was "45,350" pounds, the exact weight of Lot No. 66. 
If the notations "10 lites Off-10 Heavys Replaced," or "Shipped to 
Willrett/' gave any support to respondent's case, respondent would 
have explained the significance of those notations. For this reason, 
as well as those discussed above, I attach no significance to the two 
notations, 
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D. Six Additional "Affirmative" Circumstances on Which 
I Base My Inference that the 55 Steers Sold to Graf on 
October 6, 1978, Were the Same 55 Steers Purchased 
by Respondent the Day Before in Kansas City as Lot 
No. 66 Weighing 45,350 Pounds (to Which He Added 
Exactly 3% by Pencil). 

1, Respondent's Bookkeeper's Check Stub 
Shows Payment to the Trucker for Haul- 
ing 55 Steers Weighing 45,350 Pounds 
(the Exact Weight of the 55 Steers Pur- 
chased by Respondent in Kansas City as 
Lot No. 66) from Kansas City to Dixon, Il- 
linois (Grafs Address), on October 6, 1978. 

Respondent's bookkeeper's check to Earl Richards Trucking 
dated October 12, 1978, and accompanying check stub are repro- 
duced on the next page (CX 4, p. 8). 
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Respondent's Check and Check Stub (CX 4, p. 8) 
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Earl Richards, of Earl Richards Trucking, transported the :V) 
steers involved in Transaction 4 to Graf on October 6, 1978 (JO Kof. 
17, p. 23; and see I(D)(2), infra). Mrs. Manson's check stub for lior 
payment to Earl Richards Trucking for Transaction 4 shows pay- 
ment of $589.55 (JO Ref. 84, p. 68) for hauling 55 steers (JO Rnf. HI, 
p. 68), weighing 45,350 pounds (JO Ref. 82, p. 68), from Kansas City 
to Dixon, Illinois (Grafs address) (JO Ref. 80, p. 68; JO Ref. 10, p. 
23) on October 6, 1978 (JO Ref. 79, p. 68), at $1.30 per cwt (JO Krf. 
83, p. 68) (453.50 X$1.30 = $589.55). 

The weight of 45,350 pounds on the check stub (JO Ref. H2, p. (M 
is the exact weight of the 55 steers purchased by respondent in 
Kansas City on October 5, 1978, as Lot No. 66 (JO Ref. 6, p. 22}, I 
attach no weight to the fact that Mrs. Manson shows Kaunas City 
as the origin and Dixon as the destination on this check stub, with- 
out showing Pittsfield, since other check stubs by Mrs. MaiiHoii, in 
transactions in which complainant concedes the animals 
through Pittsfield enroute to the purchaser, similarly do not 
Pittsfield. 

But I attach at least some (not decisive) weight to the weight 
figure shown on this check stub, viz., 45,350 pounds, the exact pur- 
chase weight of Lot No. 66, which respondent, Mrs. Manson, (he 
worksheet and scale ticket contend was totally irrelevant to Tnms- 
action 4. This weight figure (of Lot No. 66) was of importance liotli 
to respondent and the trucker in Transaction 4, since it WUH I In* 
weight used to compute the trucker's compensation. 

Here, again, Mrs. Manson's documentary evidence is contrary to 
her testimony (and that of respondent, and the worksheet and waif! 
ticket) that Lot No. 66, weighing 45,350 pounds, is totally irrolovnul 
to Transaction 4. 

It should be noted that my reliance here on the weight figure (if 
45,310 pounds is not contrary to the court's observation that. Hie 
billing differences would have been de minimis where respondent 
claims that the loads he purchased for customers were bronchi, to 
Pittsfield, and a few animals were substituted, increasing th 
weight (723 F.2d at 583). 

Here respondent contends that Lot No. 66 was totally irrelevant 
to Transaction 4, that none of the animals in Lot No. 66 woro nurd 
in Transaction 4, and that all of the animals used in Transaction -t 
came from Lot Nos. 69 and 62X. In view of that contention. I 
attach at least some weight to the fact that Mrs, Manson paid lliu 
trucker in Transaction 4 based on the exact weight of the allegedly 
irrelevant Lot No. 66. The weight that I give this circumstance i* 
increased when this circumstance is viewed in the light of tin; 
trucker's (Earl Richards') testimony (see I(D)(3), infra}. 
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2. The Weight Shown on the Trip Sheet for 
Transaction 4, Written in Respondent's 
Bookkeeper's Handwriting, is 45,350 
Pou nds, the Exact Weight of the 55 
Steers Purchased by Respondent in 
Kansas City as Lot No. 66. 

The trip sheet for Transaction 4, presumably written in the main 
by Earl Richards, of Earl Richards Trucking, is reproduced on the 
next page (CX 4, p. 7). 
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Transaction 4 Trip Sheet (CX 4, p. 7) 




GEORGE W. SAYLOR, JR, 2309 

Volume 44 Number 6 

This trip sheet unmistakably relates to the Transaction 4 invoice 
to Graf Cattle Company, Dixon, Illinois, since the invoice number 
of the Transaction 4 invoice, #2853 (JO Ref. 18, p. 23), is shown on 
the trip sheet (JO Ref. 86, p. 71). The weight shown on this trip 
sheet is 45,350 pounds (JO Ref. 87, p. 71). As shown in the preced- 
ing subsection, this is the exact weight of the 55 steers purchased 
by respondent at Kansas City as Lot. No. 66 on October 5, 1978. 

Moreover, the weight figure of 45,350 pounds is written in Mrs. 
Manson's "distinctive feminine handwriting." This is quite obvious 
if the "4," "5s," and "3" are compared with the same digits in Mrs. 
Manson's invoice to Graf in Transaction 3, reproduced on the next 
page (RX 22). 
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This circumstance is closely akin to that set forth immediately 
above in subsection I(D)(1). It is another bit of documentary evi- 
dence, generated by Mrs. Manson on the trip sheet, contrary to her 
testimony (and that of respondent) that Lot No. 66 was totally ir- 
relevant to Transaction 4. 

3. Earl Richards, Truck Driver for Transac- 
tion 4, Filled Out a Single Trip Sheet 
from Kansas City to Dixon, Illinois. He 
Testified that if the Livestock Had Been 
Sorted and Reweighed in Pittsfield, a 
New Trip Sheet Would Have Been Made 
Out Paying Him on the New Weight. 

The trip sheet for Transaction 4, most of which is in Earl Rich- 
ards' handwriting, shows a single trip, with "Origin Kansas City, 
Mo.," "Destination Dixon, 111," and weight "45350" (I(D)(2), imme- 
diately above). The court states (723 F.2d at 583): 

Nothing in the record explains why the USDA found the 
truckers' documents to be so reliable as to be fully disposi- 
tive with no discussion of other evidence. No testimony in- 
dicated that all truckers (or these truckers in particular) 
keep the sort of records the USDA assumes they do. We 
cannot uncritically accept the USDA's unsupported asser- 
tion that the truckers' invoices and trip sheets are conclu- 
sive in the face of the argument that the billing differ- 
ences for the increased weight and travel to Pittsfield 
would have been de minimis and therefore the Pittsfield 
travel would not necessarily have been recorded. 

First, as emphasized in this decision (but not in the original deci- 
sion), I do not find the truckers' documents dispositive (see note 5, 
p. 8). In fact, I give no weight to trip sheet entries by truckers (as 
distinguished from trip sheet entries by Mrs. Manson, or truckers' 
affidavits or testimony), except for the trip sheet involving thia 
transaction. And I give this trip sheet weight only because of the 
testimony of Earl Richards, as to his practice. (And even here, the 
weight given to this trip sheet is de minimis compared to the 
weight given to the "smoking guns," discussed above.) 

The trucker who hauled this load, Earl Richards, testified that if 
the cattle had been sorted and reweighed in Pittsfield, he would 
have been paid on the new weight after it was sorted. Specifically, 
he testified (Tr. 96-97): 

Q. On what basis are you paid for your hauling for Mr. 
Saylor? 
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A. We got paid by the weight we hauled. 

Q. ... Can you describe for us the accounting record 
that is used to determine the amount you are paid? 

A. We got paid so much a hundredweight. 

Q. Do you use trip sheets? 

A. Yes. 

Q. What information appears on those trip sheets? 

A. How many heads you had on, how much weight, the 
destination where you picked them up and the destination, 

Q. Are there any occasions when you hauled cattecl 
[cattle] for Mr, Saylor that they are unloaded and sorted 
and then reloaded? 

A. Yes, in certain cases. i 

Q. On those occasions would a new trip sheet be made 
out? 

A. Yes. 

Q. And the next trip sheet would have on it whatever 
the new weight would be? 

A, Yes, sir. 

Q. Are there any occasions when you hauled livestock 
into Mr. Saylor' a yards in Pittsfield and unloaded them 
and then reloaded the same cattle without resorting them? 

A. Some cases, yes. 

Q. Is it a fair summary of your testimony, then, that if 
the cattle are sorted and reweighed that you get paid on 

the new weight after it is sorted? 

A. Yes, 

Here we have categorical testimony by the trucker involved thi 
if believed, completely supports complainant's position as to Tras 
action 4, In fact, if there were no other evidence, it would bo suf 
cient, together with his trip sheet, to support a finding for coi 
plainant as to Transaction 4. 

Neither respondent nor his bookkeeper, Mrs. Manson, test if) 
that Earl Richards did not make out a new trip sheet when It; 
stock was sorted and reweighed in Pittsfield. Moreover, an anaH 
of the documentary evidence, although not conclusive, is at lei 
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suoportive of Earl Richards' testimony. The check stubs written by 
Z" Manson with respect to checks written to Ear 
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However, that is not an issue in this case^ Whether Earl Rich- 
ards' truck stopped in Pittofleld enroute to Grafs yards is totally 
ine evant S fnce even if his truck stopped in Pittsfield, the doc* 
mentarv evidence proves conclusively that what respondent says 
rTppe'edTn ld (>.,, the substitution of 22 steers from Lot 
No 69 weighing 19,160 pounds and 33 of the 94 steers from Lot No. 
62X) did not happen, and could not possibly have happened. 
4 The Fact that Respondent's Invoice 
Weight to Graf Is Exactly 3% More than 
the Weight of 55 Steers Purchased the 
Day Before as Lot No. 66 Is, by Itself, and 
Considered Along with Respondent's Six 
Other Increases of Exactly 3% or 2%, 
Statistically Very Significant. 

mondent's invoice weight to Graf, 46,710 pounds (allegedly re- 
ig from taking 55 steers from Lot Nos. 69 and 62X), is 1,360 
JB more than the weight of 55 steers weighing 45,350 pounds 
urchased the day before by respondent as Kansas City Lot No. 66 
f 467 10 -45,350 = 1,360). This is exactly 3% more than the pur- 
chase weight of Lot No. 66 (see I(A), supra). 24 

Looking solely at this transaction, we can determine the statisti- 
cal probability of that occurring by happenstance by applying the 
"law of the case," i.e., "[w]hat is sauce for the goose is sauce for the 
eander" (723 F.2d at 583). That is, if respondent's alleged mixture 
of 55 steers from Lot Nos. 69 and 62X happened, soley by chance, 
to be 3% over the purchase weight of the 56 steers in Lot No. 66, 
purchased the day before, the mixture could just as easily, by 
chance, have been 3% less than the purchase weight of Lot No. 66. 
Specifically, instead of the mixture being 1,360 pounds heavier 
than 45,350 pounds, it could just as easily have been 1,360 pounds 
lighter than 45,350 pounds, (Respondent testified that he would 
have as many loads end up lighter than the purchase weight as 

heavier (Tr. 358-59)), ,, , 

Using those two limits as the outer limits of reasonable happen- 
stance, the weight of respondent's alleged mixture could have been 
anywhere from 43,990 (45,350 -1,360 - 43,990) to 46,710 pounds 
(respondent's invoice weight to Graf). This is a range of 2,720 
pounds (46,710 -43,990 = 2,720; an easier method of computing 
the same figure is to multiply 1,360 by 2). Since respondents live- 
s' "Rounding" the weight Increase (calculated by multiplying the purchnse 
weight by exactly ,03) to the ncnroat fi pounds does not make the result only ap- 
proximately" 3%, as suggested by respondent (sec I(A), aupm). 
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stock scale weighs only to the nearest 5 pounds, that means * 
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alone, but it shows that respondent had the opportunity for engag- 
ing in the fraudulent activity found here, without arousing the sus- 
picion of his customers. 

E. Two Additional "Negative" Circumstances on Which I 
Base My Inference that the 22 Steers in Lot No. 69 
Were Not Combined with 33 from Lot No. 62X to Ship 
to Graf in Transaction 4. 

1. Respondent's Purchase Price for the 22 
Steers in Lot No. 69, Weighing 19,160 
Pounds, Was so Far Below the Price of 
the Steers in Lot No. 62X ($9.70 Per Cwt 
Less), and so Far Below the Purchase 
Price for the Steers Used in the Other 13 
Transactions ($12,54 Per Cwt Less than 
the Average), that the Steers from Lot 
No. 69 Would Not Have Been of the Re- 
quired, Uniform Quality. 

The purchase price of the 22 steers in Lot No. 69, weighing 
19,160 pounds, before commission, was $9,888.03 (JO Ref. 30, p. 30). 
Dividing the purchase price by the cwt gives the average purchase 
price of the steers, i.e., $51.61 per cwt ($9,888.03 -191.60 = $51.61). 
On the other hand, the average purchase price of the steers in Lot 
No 62X, which cost $47,608.43, before commission (JO Ref. 41, p. 
31), for 77,650 pounds (JO Ref. 40, p. 31), from which 33 animals 
were allegedly sorted out and combined with Lot No. 69, was $01.31 
per cwt ($47,608.43 -776.50 = $61.31), or $9.70 per cwt more than 
the price of the 22 steers in Lot No. 69 ($61.31 -$51.61 - $9.70). 

This is an enormous difference in price, which demonstrates 
quite clearly to anyone familiar with livestock marketing that Lot 
Nos. 69 and 62X would not have been of uniform quality. Respond-^ 
ent concedes, and the evidence shows (see XI, infra), that all of 
respondent's customers desired uniform quality. 

Transaction 12, (i) he was present when the steers arrived, (il) he assisted or super- 
vised the removal of certain animals from the lot, and (iii) he received scale tickotH 
(Tr 49-53) His testimony as to the first salient point is contradicted (i) by tho trail- 
mony of respondent, (ii) by tho testimony of Mrs. Manson, and (iii) by documentary 
evidence (see XVIII, infra). Obviously, his memory, 3 years after the fact, wns 
faulty. In Transaction 11, discussed in XVII(C), infra, he testified that he rccuivutl 
scale tickets, but the documentary evidence shows the scale tickets were not lubri- 
cated until the next day. Penetrating analysis of Transaction 11 does not support 
respondent's claim that an "error" was made in dating. 
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Respondent's average purchase price for the animals alleged in 
the complaint, other than Transaction 4, was $64.15 per cwt, 3S 
Hence the 22 steers in Lot No. 69 were not only purchased for 
$9.70 per cwt less than the steers in Lot No. 62X, but, also, for 
$12.54 per cwt less than the average of all the other purchases al- 
leged in the complaint ($64.15 -$51.61 = $12.54), 

The relatively poor quality of the steers in Lot No. 69 is further 
indicated by the fact that respondent sold these 22 steers, along 
with 15 others, at an average price of $53.11 per cwt, 30 whereas the 
animals he sold to Graf in Transaction 4 were sold by respondent 
at $62.65 per cwt (JO Ref. 12, p. 23), or $9.54 per cwt more ($62.G5 N 
-$53.11 = $9.54). 

This is another very compelling circumstance, which, standing 
alone, would cause me to infer that Lot No. 69 was not combined 
with 33 animals from Lot No. 62X to make up a uniform load for 
Graf in Transaction 4, 

2. If Respondent Had Used the 22 Steers in 
Lot No, 69, Weighing 19,160 Pounds, and 
33 of the 94 Steers from Lot No. 62X, to 
Ship to Graf in Transaction 4, Respond- 
ent's Commission on the 55 Steers Would 
Have Been About 16 Times the Agreed- 
Upon Commission. 

Transaction 4 was one of the three transactions in which re- 
spondent was acting as a market agency buying livestock for Graf 
on commission. Mr. Grafs affidavit 37 states that the agreed-upon 
commission was "25<t/cwt" (CX 19, p. 5). Respondent conceded that 
his commission in the fall of 1978 was 25$ per cwt. He testified (Tr. 
302-03, 343): 



35 Computed from respondent's purchase price for each transaction, which la ec-t 
forth in the discussion of each transaction. The purchase prices are: Tr. 1, $GH.23; 
Tr 2 $64.55; Tr. 3, $61.85; Tr. 5, $60.44; Tr. G, $69.03; Tr, 1, $63.27; Tr. 8, $59.00 nnd 
$62.42; Tr. 9, $75.51; Tr. 10, $63.20; Tr. 11, &G4.37; Tr. 12, $65,82; Tr. 13, $65.70; Tr. 
14, $59.64. The sum of the 14 purchase prices, other than Transaction 4 (there were 
two purchase prices in Transaction 8), is $898.09, which, divided by 14, equnla 

$64.15, 

" Computed from CX 20, p. 1, reproduced above in I(CX2)(a), supra. Respond, 
ant's invoice price for the 37 Holstein steers was $17,374.94 (JO Ref. 75, p. G4), 
which, when divided by the pounds {5.885 -t- 19,160 + 7.S70 = 32,715), equals $5:1.11 
per cwt ($17,374.94 +827.15 = $53.11). 

37 Mr. Graf was subpoenaed by complainant, but could not testify because of ill 
health. Respondent's trial attorney waived any objections to the admissibility of his 
affidavit (Tr. 3G5). 
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Q. Generally speaking, what charges have you made for 
dealing in livestock? 

A. Generally, we take our expenses if we are bringing 
livestock straight through, in other words, we dont go .to 
the trouble of going through the feed yards. Whatever the 



have, which, sometimes, would be a 

ftS 



the Principle of how, you know, plus whatever the cattle 
costs, you know. 

* 

Q. And in the fall of 1978, what was your commission? 
A If I recall correctly, it was still around a quarter. We 
used a quarter for several years. 38 



sion, 7^J* ~^ W ,,S Shave produced 
"mm X467 10 $ = $59 "m to cover his transportation cost 
$ oS.l (JO Ref 84, p. 68).- This results in a total cost to re- 
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spondent, including transportation, of $58.70 per cwt ($67.48 + 
S 97 - $5870) Subtracting this from respondent s invoice price to 
rnS62 65) results in a commission of $3.95 ($62.65 -$58.70 = 
S3 95) which is 15.8 times the agreed-upon commission of 25$ per 

' n iir 1 K O\ 4 1 

, jrtiq AP _._ (3 OR . ly ,oj. 

CW Arrnrdinelv if respondent had actually combined the 22 steers in 
Lot No 69 with 33 from Lot No. 62X, as shown by his worksheet 
for Transaction 4, his commission on the 55 steers would have been 
t This is another circumstance indicating that respond- 

ent dfd^ot actually use the 22 steers in Lot No. 69 and 33 from Lot 
No, 62X to ship to Graf in Transaction 4. 

F Ten Additional Miscellaneous Circumstances on 
' Which I Base My Inference that the 55 Steers Sold to 
Graf Cattle Company, Dixon, Illinois, on October 6, 
1978 Were the Same 55 Steers Purchased by Respond- 
ent the Day Before in Kansas City as Lot No. 66 (to 
Which Respondent Added Exactly 3% to the Weight 
by Pencil), Rather than a Mixture of Lot Nos, 69 and 
62X as Claimed by Respondent, and that Respondent's 
Worksheet and Scale Ticket Were Fabricated to Cover 
Up His Fraud. 

1. Respondent's Purchase for Graf Was on a 
Commission Basis. Sorting Is Inconsistent 
with Buying Livestock on Commission as 
an Agent. 

As shown in the immediately preceding subsection ( I(E)(2)), re- 
spondent bought livestock for Graf in Transaction 4 as an agent lor 
25$ per cwt commission. Mr. Grafs affidavit states that he and re- 
spondent had the "understanding that Saylor was turning | u a 
weights and prices to me and charging me 2G*/cwt commission auci 
adding in the cost of trucking to my pens" (CX 19, p. G). 

Since respondent was turning not only his weights, but also his 
prices to Graf, it is inconsistent with such a transaction for re- 
spondent to engage in sorting activities. For example, when re- 
spondent allegedly sorted seven animals out of a load purchased for 

"Even if respondent had $2 per head additional expenses (or $110 on 55 heml>. 
that would not have decreased his profit even by Zf* per cwt ($.2.) X-H.7 .10 ,1 
$11678) So with on additional 52 per head expense, his commission still would tmvc 
been about 16 times the ngreed-upon commission t$3.70 +$.25 - 14.8). Moreover by 
not reducing the transportation cast by 25% (see JO Hef 85, p. 68), respondent hns 
been givDn credit for $U7.39 in expenses that he did not actually sptmtl (,fti 
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Graf in Transaction 3, and substituted seven animals from his own 
inventory, respondent was not turning his prices on the seven ani- 
mals substituted from inventory but, rather, was selling them as a 
dealer to Graf. (He could not "turn his price" to Graf when he 
bought the seven head earlier and fed them while they were in his 

inventory.) 

Although the situation is not as obvious in Transaction 4, where 
respondent allegedly did not add any livestock from his inventory, 
but merely sorted 33 animals from a total of 94 purchased as Lot 
No. 62X, respondent was still engaging in sorting, which prevented 
the transaction from being a "clean-cut" transfer of purchase 
weights and purchase prices contemplated by the agency arrange- 
ment. 

In addition, sorting was inconsistent with the 25<: per cwt pur- 
chase agreement since there would not be enough profit in such a 
transaction to justify taking the animals to respondent's facilities 
at Pittsfield and sorting them. 

Respondent's testimony, quoted in the preceding subsection, 
comes very close to admitting that, when respondent was buying 
livestock at 25$ per cwt commission, the livestock went straight 
through without going through his Pittsfield feed yards. Specifical- 
ly, he testified (Tr. 302-03; emphasis added): 

Q. Generally speaking, what charges have you made for 
dealing in livestock? 

A. Generally, we take our expenses if we are bringing 
livestock straight through, in other words, we don't go to 
the trouble of going through the feed yards. Whatever the 
commission, which has varied over the years, we have tried 
to use the practice of $.25 a hundred back at this time\ of 
course it is higher now [December 3, 1981, the date of his 
testimony], plus whatever expenses we might have, which, 
sometimes, would be a small feed bill or maybe somebody 
helping you. 

The fact that sorting livestock by respondent would have been to- 
tally inconsistent with the agreed-upon agency arrangement is an- 
other strong circumstance supporting my inference that respondent 
padded weights and engaged in an elaborate cover-up. 
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2 Graf Sorted His Own Livestock Received 

' from Respondent, and Nearly Always Re- 

moved a Few Unsuitable Animals. There 

Is no Evidence that Graf Knew of or Ap- 

proved of Respondent's Sorting of Live- 

stock. 

,l*nlpr who resold the livestock purchased for him by 
r * , Wfl ??n other customers (CX 19, p. 5). Grafs affidavit states 
respondent to 01 ^ fo respondent was delivered to him 

that when livesiiKAi - 

at Dixon, Illinois (CX 19. P. W 

T had them unloaded In my pens so I could sort them up 
rl delivering them to my customers, I would nearly 
always tS a low that would not suit the load. 
n ** nnctice of sorting his own livestock, and almost always 
P 1 ' r?, few t at did not suit his load, is consistent with what 
ta g pxTct where livestock is bought on an agency basis with 
"iS^nt'.) Prices and weights turned to the pnna- 
(see 8 I(FXD, immediately above). 

nothing n the record to suggest that Graf knew of, or 
IB noth ing n Uvest ock. Similarly, there is no 



SS, 

sorting of livestock. r? n r Jennings, the custom- 



sorting. 



rting. ,, F v,rp nor tine would not be ap- 

Hence, HB to UH, thro, curtomorB where BO.Ung ^ ^ ^ 
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3, Adverse Inference Drawn Against Re- 
spondent for Not Calling His Yardman 
Who Allegedly Weighed the Livestock on 
Arrival in Pittsfield. 

As shown in VIII, infra, I draw an adverse inference against re- 
spondent because he claims that the Pittsfield "in weight," or ar- 
rival weight, was taken by his yardman, who was not called as a 
witness by respondent. The yardman was the only person who, al- 
legedly could have given first-hand testimony that he weighed the 
94 head from Lot No. 62X when they arrived in Pittsfield (which 
we know did not happen because all 94 head never came to Pitts- 
field), and that their weight was the weight given to respondent on 
a slip of paper. 

4 Respondent's Claimed Method of Printing 
Scale Tickets, that Do Not Show the 
Actual Weight of the Livestock Being 
Weighed but, Rather, Include Shrink, 
Would Have Been Such an Outrageous 
Violation of Law that His Testimony that 
He Engaged in that Practice Is Not Be- 
lievable. 



of the facts, the printed scale cket weight o M 9 1^0 pou nds^ 
eludes about 638 pounds of shrm < ^j^No. 62X (29 
pur-head alleged shrink as respondent claims 



"Sri Sson testified that the 

sent* the buying weight in Kansas City and thaUhey o y 
shrink on the load, where sorting wd^nL ^ ^ 
252-53). As shown in VII C)W), [ ^''^ utock on the scale at 
that does not reflect the ^^^^ be such an out- 
the time but, rather, includes transit ^ he ged in 

rageous violation of law that ^^~ ai he mad e such an 
such a practice is not believable. ' o erwise , he wo uld be 

height padding, 
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5 Inference Drawn Against Respondent for 
Failing to Print Scale Ticket for Pittsfield 
Arrival Weight of 94 Steers in Lot No. 
62X, Which Was Necessary to Support 
His Transfer Weights. j 

Respondent concedes that a scale ticket was not printed for the | 
alleged arrival weight of the 94 steers in Pittsfield (which we know 
did not all come to Pittsfield). Since respondent was selling the 55 
steers to Graf on respondent's purchase weights, i.e., respondent 
was transferring his weights to Graf, respondent was required by 
the regulations to print scale tickets supporting his transfer 
weights His failure to do so would have been such a batant viola- 
tion of law that his story that the livestock was actually weighed, 
but that scale tickets were not printed, is not believable (see 
VII(CX4), sn/ro). 

6 Inference Drawn that Scale Tickets for 
Transactions 1-7, and 9 Were Not Fur- 
nished to Complainant's Investigators on 
January 29, 1979, When Requested, Be- 
cause They Would Have Prompted the In- 
vestigators to Look for Non-Exiatent 
Worksheets. 

As shown in IX(A), (B), infra, on January 29, 1979, complain- 
nt's investigators requested all of respondent's records relating to 
ds transactions during the relevant time period. (This is in effect, 
admitted by Mrs. Manson, who testified that she gave all the scale 
tickets and worksheets to the investigators on January 2. , 1J7J), 
The ALJ and I have accepted Mr. Gentry's testimony that the scale 
tickets for Transactions 1-7, and 9 were not furnished to complain; 
ant's investigators. (There were no scale tickets in Transaction 8. 
All of the scale tickets for the transactions prior to Transacts 
10 which were prepared prior to Mr. Kostelecky's mid-Octobei 
1978 visit to respondent, would have alerted the investigators ti 
ask for worksheets, None of those scale tickets were furnished t 
the investigators. , 

All of the scale tickets furnished to the investigators, i.e., io 
Transactions 10-14, were prepared after Mr. Kostelecky's mid-Gct< 
her 1978 visit. They were all "sanitized," so that none woul 
prompt an investigator to ask for worksheets. 

The differences between the scale tickets that were furnished \ 
the investigators on January 29, 1979, and the scale tickets thi 
were not furnished at the same time, lead me to infer that U 
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scale tickets for Transactions 1-7, and 9 were not furnished be- 
cause they would have prompted the investigators to ask for non- 
existent worksheets (see IX(C), infra). 

7 , Inference Drawn that No Worksheets 
Were Furnished to Complainant's Investi- 
gators When All Respondent's Records 
Were Requested on January 29, 1979, Be- 
cause They Were Not Then in Existence. 

As shown in IX, infra t on January 29, 1979, complainant's in- 
vestigators requested all of respondent's records relating to his 
transactions during the relevant time period. Mrs. Manson testified 
that she gave all of the worksheets (and scale tickets) to the inves- 
tigators at that time. Mr. Gentry testified that none of the work- 
sheets were given to them (and only the scale tickets for Transac- 
tions 10-14). The ALJ and I believe Mr. Gentry's testimony. I infer 
that the worksheets were not given to the investigators because 
they were not then in existence (see IX(D), infra). 

8. In All of the Alleged Reweighing Transac- 
tions, the Number of Animals Shipped to 
the Customer (Allegedly after Various 
Sorting or Mixing Occurred) Always Ex- 
actly Equaled the Number of Animals Re- 
spondent Had Just Purchased, Notwith- 
standing the Fact that Customers Bought 
in Approximate, Rather than Exact, 
Amounts. 

Respondent's customers did not specify the =? nur *?' [" n ': 
mals desired (which is not practical in view of the mechanic.-, oi 
Hvttocl marketing), but, rather, gave respondent the approximate 
numbers desired ( XII(E), infra). Nonetheless the numbe d on - 



fraud. 

9. The Cumulative Effect of Suspicious Cir- 
cumstances. 

fra where a case is proved by circum- 
in one transacUon are 
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viewed in the light of other suspicious circumstances in the same 
transaction, and suspicious circumstances in other transactions. 
Hence the suspicious circumstances have a cumulative effect, : 
which must be taken into consideration when each transaction is 
considered. 

10. The Administrative Law Judge, Who Saw 

and Heard the Witnesses Testify, Did Not ; 

Believe th Testimony of Respondent or 
His Bookkeeper, in Part, Because of Their 
Demeanor. 

The fact that the ALJ did not believe the testimony of respond- 
ent or his bookkeeper, based on contradictions, inconsistencies and 
their demeanor, is a strong circumstance which, by itelf, has fre- 
quently been held decisive by reviewing courts tunicas the ALJ's 
findings are hopelessly incredible, or flatly contradict a law of : 
nature or undisputed documentary evidence) (see XII(H), infra). 

G Under Assumptions Much Too Favorable to Respond- 
ent, the Statistical Probability of Just Five of the 
Events Which Prove Respondent's Guilt Occurring by 
Chance in Transaction 4 Is Less than 1 in 100,000. 

Taking just five of the events referred to above, we can, by 
making reasonable assumptions as to how often they would have 
occurred by chance, and using the laws of statistical probability, es- 
timate the likelihood that the five events came together, by chance, 
in Transaction 4, to make an innocent dealer look guilty. 

First, if respondent were innocent of weight padding and fabrica- 
tion of the worksheet and scale ticket in Transaction 4, the entry 
on Kansas City Lot No, 62X, which was used to load out the live- 
stock, showing that 30 head went to Swift at Omaha and that only 
part of the load went to Pittsfield, wiw wrong. That would hnvc 
been a colossal error by the Kansas City bookkeeper, much less 
likely to occur than a simple arithmetical error, Moreover, that co- 
lossal error would have had to have beim corrected in time to send 
all 94 head to Pittsfield. (The record, of course, shows no documen- 
tary evidence that this entry was an error, or that, if HO, it WUH cor- 
rected,) 

I doubt whether a responsible bookkeeper would make such a co- 
lossal error often (or that, if she did, it would have been con-ocU-d 
in time to have respondent's yardman weigh all 94 head in Pitts- 
Field). I would estimate the chance occurrence of such events at lens 
than 1 in 100, but I will assume, for this computation, that such an 
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error would occur (and be corrected in time) in 1 out of every 10 
invoices handled by the Kansas City bookkeeper. 

Second, if respondent were innocent, the same Kansas City book- 
keeper erroneously entered "HOL. STRS" on the invoice for Lot 
No 69 Here, again, I would estimate such an error would not be 
made in more than 1 in 100 invoices, but I will assume, again, that 
she makes such errors in 1 invoice out of every 10. 

Third, if respondent were innocent, Mrs. Manson, respondents 
bookkeeper, made a colossal error when she showed on the invoice 
to another customer (made on the same day as the Transaction 4 
invoice) that the 22 steers in Lot No. 69, weighing 19,160 pounds, 
were used as part of a shipment of 37 "HOL. STRS" to that cus- 
tomer. I doubt whether she shows the same lot sold to two different 
customers on two different invoices prepared the same day as often 
as 1 time in 100, but I will again, assume she makes such colossal 
errors in 1 transaction out of every 10. 

Fourth, if respondent were innocent, Mrs. Manson was complete- 
ly wrong when she wrote "Graf on the Kansas City purchase in- 
voice for Lot No. 66, weighing 45,350 pounds, which she and re- 
spondent contend was totally irrelevant to the Transaction 4 ship- 
ment to Graf. (1 will include as part of this same "mistake, rather 
than as a separate mistake, Mrs. Manson's writing the cost of Lot 
No. 66 on her invoice to Graf in Transaction 4.) Here, again, 1 
doubt whether Mrs. Manson makes such mistakes (as distinguished 
from simple arithmetical errors) as often as 1 time in 100, but 1 
will assume, for the purposes of this computation, that Mrs. 
Manson is so inept as a bookkeeper that she makes such serious 
blunders in 1 transaction out of every 10. 

Fifth I will assume that in 1 transaction out of every 10, the 
weight invoiced to a buyer is exactly 3% more (or similar even per- 
centage) than the weight of the identical number of livestock just 
puchnsed by respondent. 

Based on these assumptions (that each of these colossal errors or 
unusual events actually occur in 1 transaction out of every 10), 
which lean so far in respondent's favor that they are totally unre- 
alistic, the odds under the laws of statistical probability of those 
five events occurring in a single transaction, by chance, are 1 in 
100,000. If we add just one more circumstance, that 1 time in 10 
respondent overcharges a commission customer about 16 times the 
agreed-upon commission, this would reduce the odds in Transaction 
4 of these six events occurring by chance to 1 in 1,000,000. 

The formula for computing the statistical probability of a 
number of independent events, e.g., five, all occurring in the same 
transaction, by chance, where we know (or assume) the likelihood 
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of each event occurring by itself by chance, e.g., I time in 10, is 
simply l /io xVio xVio xMo X l /io = Vioo.ooo. (With one mow 
event at odds of 1 in 10, the statistical probability would bo 1 in 
1,000,000.) This formula can be found in any textbook relating to 
statistical probability, e.g., Freund, Modern Elementary Statistics 
115-16 (3d ed, 1967) {Lib. of Cong. Catalog Card No, 60-29560): 

To illustrate the general rule of multiplication, suppose 
we want to determine the probability of choosing two de- 
fective TV sets in succession from a shipment of 12 TV 
sets among which 4 are defective. Assuming equal prob- 
abilities for each selection, the probability that the first 
one is defective is Via, and the probability that the second 
is defective given that the first was defective is %i. (There 
are only 3 defectives among the 11 sets which remain after 
the first selection has been made.) Hence, the probability 
of choosing two defective sets in a row is CViaXyn) 
'/i i. 42 

The general rule of multiplication can easily be ex- 
tended to the occurrence of more than two events. In fact, 
the probability of the occurrence of several successive 
events can be obtained by multiplying the probabilities of 
the individual events^ assuming in each case that all previ- 
ous events have occurred. For instance, the probability of 
drawing 3 kings in a row from an ordinary deck of 52 play- 
ing cards is given by (%Z)(%I)(%Q] = Vfe.sas. 43 It is as- 
sumed here that we do not replace each card before the 
next one is drawn; had each card been immediately re- 
placed, the probabilities of getting a king on the second 
and third draw would both have equaled 4 /->2. In that case, 
the correct answer would have been (%a)(%a)(% 2) - 
!/2,io7 ** Since the probability of getting a king on the 
second draw is now %z regardless of what happened on the 
first draw, we aay that the second draw is independent of the 
first ^ similarly, the third draw is now independent of the 
second as well as the first. In general, we use the following 
definition S 

Event A is independent of event B if and only if 
P(A |B) - P(A) 



xWi = iftBB - Mi. 
Xtti X%r = >tf BB.IIMI =--- I&. 
= "Vuo.oos X '/2,i 
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Iii words, event A is independent of event B when the oc- 
currence of A is not affected by the occurrence of B. An 
immediate consequence of event A 's independence of event 
B is that A is also independent of B', namely, the occur- 
rence of A is not affected either by the nonoccurrence of -S. 
Another important consequence (which follows directly 
from the rule on page 114) is that if A is independent of B, 
then B is a/so independent of A. Thus, we say that A and 
B are independent, whenever A is independent of B (or B 
is independent of A.) Otherwise, we say that A and B are 
dependent 

In the special case where A and B are independent, the 
formula for P(A OB) assumes the form given in the follow- 
ing theorem, call the SPECIAL RULE OF MULTIPLICA- 
TION: 

If A and B are independent events, then 
P (A nB) - P(A)P(B) 4B 

Thus, the probability of getting a 6 in each of two succes- 
sive rolls of a die is (VfiKMO - Vse; also, if the probability 
that a person examined for induction into the army has 
bad eyes is 0,08 and the probability that he has flat feet is 
0.05, then the probability that he has bad eyes as well as 
flat feet is (0.08X0.05) = 0.004.' 18 

The above rule can easily be extended to apply to more 
than two independent events, Following the suggestion on 
page 115, we have only to multiply the individual probabil- 
ities of the independent events. For instance, the probabili- 
ty of getting 4 heads in a row with a balanced com is 



- , , , 

In actual practice, we are apt to meet more dependent 

events than independent ones. For instance, if A and B 
represent, respectively, a husband and his wife s having 
completed 4 years of college, these events are dependent; A 

Since the example In tho text nre quite simple and clear, it is not necessary to 
understand the formula. For those who do not understand the formula, and wish to 
do so. see Freund. supra, at 811-115. All the formula is saying is that where A and B 
are independent events, to determine the probability of both A and B happening, 
which is expressed mathematically as P(A OB) (read probability of A cap B or 
simply "A and B"). as distinguished from the probability of A or B happening, 
which is expressed P(A UB) (read probability of "A cup B" or simply A or B ), you 
multiply the probability oi' A, i.e., P(A>, by the probability of B, i.e., P(B). 

40 %oo X^ioo = "Vio.ooo = 4 /i,ooo = 0-004. 

* 7 Vs XVa X'/ XVfe = Vio. 
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Respondent's weight-padding profit in this transaction was 
$852.04, i.e., 1,3(50 pounds at $62.65 per cwt (JO Ref. 12, p. 23) (13.60 
X $62.65 = $852.04). However, this is one of the transactions where 
respondent reduced the price per cwt that he would have had to 
charge without the weight padding. So his actual "overcharge" to 
Graf was less than $852.04. 

Respondent made a net profit of $013.95 on the 55 steers in 
Transaction 4. 4fl Since respondent's profit due to padding the 
weight 1,360 pounds was $852.04, respondent's net loss would have 
been ,$238.09 without padding the weight ($852.04 -$613.95 = 

$238.09). 

Respondent was entitled to a commission of 25* per cwt on the 
45,350 pounds in Lot No. 66 (JO Ref. 6, p. 22), or $113.38 ($.25 
X463.50 = $113.38). Accordingly, respondent overcharged Graf 
$500.57 ($613.95 -$113.38 - $500.57). (Respondent's overcharge is 
also the amount by which his profit exceeded the profit that would 
have been made by a legitimate order buyer at 25$ per cwt com- 
mission.) 

Respondent's invoice price to Graf was 53$ per cwt less than re- 
spondent's cost. That is, respondent paid $62.20 per cwt for Lot No. 
66, 60 and he paid $.98 per cwt for transportation (i.e., $1.30 (JO Ref. 
83 p 68) reduced by 25% (JO Ref. 85, p. 68)), for a total cost (in- 
cluding transportation) of $63.18 per cwt ($62.20 + $.98 = $63.18). 
He charged Graf only $62.65 per cwt (JO Ref. 12, p. 23), or 53$ per 
cwt less than cost ($63.18 -$62.65 = $.53). Accordingly, no part of 
the sanction in this case is based on the commission overcharge in 
Transaction 4 since, without the weight padding, respondent under- 
charged Graf. 

Any legitimate order buyer would have had to charge Graf 
$63.18 (the cost shown in the preceding paragraph), plus, e.g., 25$ 
commission or profit, or $63,43. That would have been 784 per^cwt 
more than respondent's invoice price to Graf ($63.43 -$62.65 - 
$.78). Hence, by padding the weight, respondent could have under- 
cut a legitimate order buyer by 78$ per cwt in this transaction, and 

Respondent's expenses; $28,207.71, purchase price (JO Ref, 8, p. 22); $442 l.lfi, 
transportation (i.e., $589.55 (JO Ref. 84, p. 68) reduced by 25% (JO Ref. 86, p. 68}); 
$43.90, insurance (JO Ref, 14, p. 23); Total expense,, $28,693,77; Reajondont received 
$29 307 72 (JO Ref. 15, p. 23); Net profit: $613.95 ($29,307.72 -$28,693.77 = $613,9f,}. 
My' computations differ from complainant's table showing respondent's net profit 
set forth in complainant's court brief at 33, primarily because complainant did not 
reduce respondent's transportation coat by 25%. A difference of a few dollars ap- 
peura in some transactions because of "rounding" differences resulting from the use 
of two different methods of analysis. 

* $28,207.71 -r453.50 = $62.20 (JO Ref. 6, 8, p. 22). 
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II ! Transaction 14, Respondent's Documentary Evidence Pioves 
that on December 1, 1978, He Bought Only 121 Heifer* from 
Woodson Livestock Auction, Weighing 54,030 Pounds, and 124 
Steers (Totalling 245 Head). He Sold 121 Heifers to Lee L. 
L^L CAansas, the Next Day Allegedly Wehujg 
55 110 Pounds, an Increase of Exactly 2%, Respondent s Claim 
that He Sorted the 121 Heifers Out of a Total of 180 Heifers 
Purchased from Woodson Livestock Auction on December 1, 
1978 Is Refuted by His Own Documentary Evidence Eleven 
Circumstances Compel Me to Infer that the 2% Weight In- 
crease Resulted from Respondent's Pencil Addition and that 
His Scale Tickets Were Fabricated to Cover Up His Fraud. 
A On December 2, 1978, Respondent Sold Lowder 70 
Steers (Which Are Not at Issue Here) and 121 Heiters 
Allegedly Weighing 55,110 Pounds. 

Respondent's carbon copy of his invoice to Lee L. Lowder Jr, 
Allen, Kansas, dated December 2, 1978, for 191 head of livestock in 
Transaction 14 is reproduced on the next page (RX SU). 
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Respondent's carbon copy of the Transaction 14 invoice to 
Lowder, reproduced above, is identical to the original copy sen to 
Lowder, except that the scale ticket numbers (JO Ref 97, p. 107 
and the "(W)" (JO Ref. 91, p. 107) do not appear on the oiigina 
.sent to Lowder (CX 14, p. 3). (In addition, Mr. Lowder s original 
copy shows that he made a few calculations of his own on the in- 
voice and then scratched them out (CX 14, p. 3). 

The invoice to Lowder dated December 2, 1978 (JO Ref. 89 p 
107), is for a total of 191 head (JO Ref. 96, p. 107), cons.stmg ot 70 
steers (JO Ref. 90, p. 107), which are not at issue here, and 121 heit- 
ers (JO Ref. 92, p. 107), allegedly weighing 55,110 pounds (JO Ref. 
93 I 107) Mrs. Manson testified that the "(W)" on her copy of the 
invoice (JO Ref. 91, p. 107) means that the livestock was purchased 
at Woodson Livestock Auction (Tr. 237-38). 

B. Respondent Claims that on December 1, 1978, He 
Bought 156 Steers and 180 Heifers (Totalling 336 
Head) at Woodson Livestock Auction and Sorted m 
Heifers Out of the 180 Head Purchased, that Weighed 
55,110 Pounds (Respondent's Invoice Weight to 
Lowder). 

Transaction 14 is the only transaction involved here in which re- 
spondent did not introduce a worksheet. A worksheet was not .nec- 
essary here because respondent claims that he sorted 121 heifers 
out of a total of 180 heifers purchased at Woodson Livestock Auc- 
tion the day before, and respondent does not claim to have added 
any prorated shrink. He claims that the printed scale ticket 
weights which total the invoice weight of 55,110 pounds for the 
heifers (and the invoice weight of the steers), represent the actual 
weight at Pittsfield of the 121 heifers sorted out of the 180 heiieis 
allegedly purchased the day before at Woodson. 

Respondent's cover sheet to his exhibits for Transaction 14 takes 
the place of a worksheet. The cover sheet is reproduced on the next 



page. 
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Respondent's cover sheet for Transaction 14 shows that the ani- 
mals involved in Transaction 14 (JO Ref. 99, p. 110) were bought at 
Woodson Livestock Auction {JO Ref. 100, p. 110) on December 1, 
1978 (JO Ref. 101, p. 110), and that they were sorted at Pittsfield 
(JO Ref. 102, p. 110). Specifically, the cover sheet shows that re- 
spondent sorted 70 steers (JO Ref. 104, p. 110) out of a total of 156 
steers purchased from Woodson (JO Ref. 103, p. 110), and that he 
sorted 121 heifers (JO Ref. 106, p. 110) out of a total of 180 heifers 
purchased from Woodson (JO Ref. 105, p. 110). The 156 steers and 
180 heifers allegedly purchased total 336 head (156 + 180 - 386). 

The testimony of respondent and his bookkeeper, Mrs. Manson, 
coincides exactly with the data on the cover sheet, just discussed. It 
is important to read carefully the testimony of respondent and 
Mrs. Manson since respondent's new attorney apparently has con- 
cluded that their testimony and cover sheet are destroyed by re- 
spondent's own documentary evidence, and he apparently plans 
some new defense, not yet articulated. Respondent testified (Tr. 
337-38): 

Q. Now, Mr. Saylor, referring to Exhibit Nos. 74-A 
through 80 which shows 70 steers and 121 heifers sold to 
Mr. Lauder, would you verify these statements as I give 
them to you? There are 156 steers which were purchased 
at Woodson and out of those, you sorted out 70 steers that 
weighed 31,800. 

A. Excuse me here, you are away ahead of me here. I 
have to catch up with you here. 

Q, Those exhibits, Exhibits Nos. 74-A through 74- 
AAAA, are all individual sales are all individual sales 
taken from the works. 

A. Apparently these cattle were just sorted and weighed 
with no shrink or anything. 

Q. That is what I was going to ask on the thing, In other 
words, you have 156 steers and you stored [sorted] 70 of 
them out that weighed 31,080 at your scales? 

A. Yes. 

Q. You bought 180 heifers and you sorted 121 out that 
weighed 55,110? 

A. Apparently that is what has happened? 
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Q. There was no shrink and nothing taken into consider- 
ation? 

A. I don't see no breakdown or anything on it. 

Q. Those were bought at Woodson? These steers mid 
heifers were bought at Woodson which is a very short dis- 
tance from Pittsfield? 

A. Yes, sir. 

Q. You made a private deal with Mr. Lauder on price 
and so forth on it? 

A. Apparently, yes, sir. 

Judge WEBER: In one of your questions, you referred to 
31,080 and I think you meant thirty-one thousand, SOU? 

Mr. SCHIMMEL: Right, that is correct. If I stated 31 ,080 

I meant 31,800. 

Similarly, respondent's bookkeeper, Mrs. Manson, testified ('I 
173-74, 284-85): 

_ Q. Mrs. Manson, I am handing ycm Respondent's Exhib- 
its Nos. 74-A through 74-AAAA, and Nos. 75 through 80, 
Delusive. Would you examine those and tell us what Ex- 
hibit Nos. 74-A through 74-AAAA are? 

(Respondent's Exhibits Nos. 74-A through 74-AAAA 
and Exhibits Nos. 75 through 80, inclusive, were marked 
for identification.) 

Mr. SCHIMMEL: May I help you on that and state that 
they are intended to be individual sales tickets for a hun- 
dred and fifty-six steers and a hundred and eighty heifers 

from Woodson Livestock Auction? 

By Mr. SCHIMMEL: 
Q. Is that correct? 
A. That is correct. 
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A. Yes. 

Q. Now, are those tickets indicative of the where all of 
the cattle came from that were sold to Mr. Louder as indi- 
cated by Respondent's Exhibit 80 [Transaction 14 invoice 
to Lowder]? 

A. They were cattle that was purchased on the 1st, and 
that they were weighed, these cattle were weighed out of 
those. 

Q. But we have no way of knowing which ones, do we? 

A. Well, they would have been sorted out of them. 

Q. But, precisely which we have 191 head of cattle that 
were sold to Mr. Louder, 70 steers and 121 heifers, and we 
have page after page of scale tickets. Now, how do we tell 
which of the cattle on this Woodson scale tickets went to 
Mr. Louder? 

A. On the scale tickets, I would have no way of telling 
you. They were just sorted out of those cattle. 

Q. We don't have any work sheet on this transaction, do 
we? 

A. No. Just scale tickets. 

Q. Are you saying the 121 head, the heifers came from 
Woodson also? 

A. I am saying that they were sorted out of the Woodson 
cattle. 

Most of respondent's briefs are consistent with the foregoing 
cover sheet and testimony. For example, respondent's original brief 
filed by his trial attorney on March 18, 1982, states, at 7: 

On December 1, 1978 Respondent purchased 156 steers 
and 180 heifers [which total 386 head] from Woodson Live- 
stock. He sorted out 191 head of the above scale weights. 
They weighed 86910 which was the amount Mr. Lowder 
was billed for. 

This is supported by Respondent's exhibits 74A through 
80 inclusive and the witnesses were George Saylor (TR 
337-338\ Dorothy Manson (TR 174,175] and Lee Lowder 
(TR 58-61}. 
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Since respondent's new attorney has been so deliberately decep- 
tive in his briefs, I cannot be sure whether this is an inadvertent 
mistake (i.e, t he meant to say that respondent purchased 386 head 
at WoodsonJ or a deliberate attempt to change the entire story as 
to Transaction 14 told by respondent's cover sheet, and by respond- 
ent and Mrs. Manson. The purchase date of December 4, 1978, is an 
obvious mistake since the invoice to Lowder is dated December 2, 
1978 (JO Ref. 89, p. 107). However, the December 4 date appears 
only on Mrs. Manson's check to Woodson (JO Ref. 108, p. 117), and 
her corresponding check stub (JO Ref. 109, p. 117), which has been 
consistently used by complainant to prove that respondent bought 
only 245 head from Woodson Livestock Auction on December 1, 
1978 (JO Ref. 117, p. 117). 

As shown below, if this is not an innocent mistake, but is, rather, 
a deliberate attempt to change respondent's entire story as to 
Transaction 14, it will be to no avail since the documentary evi- 
dence proves conclusively that the 245 head purchased on Decem- 
ber 1, 1978, from Woodson (JO Ref. 117, p. 117) consist of only 121 
heifers, specifically 89 heifers (JO Ref. 110, p. 117) and 32 heifers 
(JO Ref. 113, p. 117), which total 121 heifers (89 + 32 = 121). So no 
matter how much sorting went on at Pittsfield, since there were 
only 121 heifers in the 245 head purchased, the 121 heifers sorted 
out of the 245 head were the identical 121 heifers originally pur- 
chased. 

C. Respondent's Documentary Evidence Proves that on 
December 1, 1978, Respondent Bought Only 121 Heif- 
ers from Woodson Livestock Auction, Weighing 54,030 
Pounds, and 124 Steers, for a Total of 245 Head. 

Respondent's check and check stub with respect to the steers and 
heifers purchased by respondent on December 1, 1978, from Wood- 
son Livestock Auction, Woodson, Illinois, photocopied from re- 
spondent's records, is reproduced on the next page (CX 14, p. 19). 
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Mrs. Manson's check to Woodson Livestock Auction for respond- 
ent's December 1 livestock purchases is dated December 4, 1978 (JO 
Ref, 108, p. 117), the same date which appears on her check stub 
(JO Ref. 109, p. 117). (However, the Woodson sales invoices show 
the correct date of December 1, 1978 (RX 74A-74AAAA)). The 
check stub shows, inter alia, that it is in payment for 89 heifers 
(JO Ref. 110, p. 117) and 32 heifers (JO Ref. 113, p. 117), for a total 
of 121 heifers. The 89 heifers weighed 36,185 pounds (JO Ref. Ill, 
p. 117) and the 32 heifers weighed 17,845 pounds (JO Ref. 114, p. 
117), for a total of 54,030 pounds (36,185 + 17,845 = 54,030). 

The check stub also shows that respondent purchased four lots of 
steers, consisting of 61 head, 11 head, 40 head and 12 head (JO Ref. 

116, p. 117), for a total of 124 steers (61 + 11 + 40 + 12 = 124). 
The total number of steers and heifers purchased was 245 (JO Ref. 

117, p. 117), consisting of 121 heifers and 124 steers (121 + 124 = 
245). 

Hence, the documentary evidence generated by Mrs. Manson 
(and photocopied from respondent's records) contradicts (i) the 
story told on respondent's cover sheet for his Transaction 14 exhib- 
its, (ii) the testimony of respondent, and (iii) the testimony of Mrs. 
Manson, that respondent purchased 156 steers and 180 heifers on 
December 1, 1978, from Woodson (which total 336 head (156 + 180 
= 336)), and sorted 121 heifers out of the 180 heifers purchased. 

Moreover, an analysis of all of the sales tickets from Woodson 
Livestock Auction for respondent's December 1, 1978, purchase 
{again obtained from respondent's records) proves conclusively that 
Mrs. Manson's check stub figures are accurate, i.e., respondent pur- 
chased exactly 121 heifers on December 1, 1978, from Woodson, and 
exactly 124 steers, for a total of exactly 245 head. All of the Wood- 
son sales tickets were introduced in evidence by respondent (RX 
74A-74AAAA). Two of the sales tickets, typical of the others, are 
reproduced on the next page. 
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Woodson Steer Sales Ticket (RX 74X) 
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Each of the sales tickets from Woodson in respondent's exhibits : 
KX 74A-74AAAA is dated December 1, 1978 (e.g., JO Ref. 118 120 
p. 120). It is easy to distinguish the heifer sales tickets from the 
steer sales tickets since all of the heifer sales tickets have "H" (JO 
Ref. 119, p. 120), and all of the steer sales tickets have "str" or 
strs (JO Ref. 121, p. 120)." The task is made easier since .11 of 
the steer sales tickets are in five bundles of sales tickets (with the 
RX numbers in alphabetical order), each bundle stapled together 
and all of the heifer sales tickets are in four bundles (with the RX 
numbers in alphabetical order), each bundle stapled together 
There are no steers mixed in with the heifer bundles, and vice 
versa (but 22 bulls are mixed in with the steers). 

Adding machine tapes of all of the Woodson sales tickets intro- 
duced m evidence by respondent (RX 74A-74AAAA), prepared by 
my secretary, are reproduced on the following page. 
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Respondent's Purchases From Woodson Livestock Auction, Decent 1, 1978 (RX 

74A-74AAAA) 
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I proofread the adding machine tapes and entered the number of 
each of respondent's exhibits on the tapes. Column 1 shows the 
number of heifers included in each sales ticket, and the exhibit 
number of each heifer sales ticket. My group numbers refer to the 
bundles of sales tickets as they were stapled together by respond- 
ent, and the order in which the bundle appears in respondent's ex- 
hibits. Column 1 shows that respondent purchased exactly 121 heif- 
ers from Woodson on December 1, 1978. 

Column 2 shows the same information for the steers and bulls 
purchased by respondent from Woodson on December 1, 1978, 
Column 2 shows that respondent purchased exactly 124 steers from 
Woodson on December 1, 1978, The 121 heifers from Column 1 and 
124 steers and bulls from Column 2 total 245 head (121 -4- 124 = 
245). 

Column 3 shows the weight of the 121 heifers, 54,030 pounds, 
which is the exact weight shown on respondent's check stub for the 
121 heifers (36,185 + 17,845 = 54,030; JO Ref. Ill, 114, p, 117). 
This is also respondent's purchase weight in Transaction 14 as al- 
leged in f[ II of the complaint. 

Hence respondent's check stub to Woodson and respondent's 
sales tickets received from Woodson prove conclusively that on De- 
cember 1, 1978, respondent bought exactly 121 heifers from Wood- 
son (not 180, as claimed by respondent's cover sheet, respondent 
and Mrs Manson) and exactly 124 steers (and bulls) (not 150, as 
claimed by respondent's cover sheet, respondent and Mrs. Manson). 

On cross-examination, however, Mrs. Manson testified that on oc- 
casions she would issue a second check to Woodson if she did not 
have all of the sales tickets from Woodson. She testified (Tr. 2BG- 
&i)\ 

Mr. HEINZ: Complainant's Exhibit 14, Page 19, is u 

check. 

By Mr, HEINZ: 
Q, Do you have it? 
A, Yes. 

Q- Does this check represent all the cattle that were pur- 
chased from Woodson on that week's sale? 
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Q. Would you write more than one check to Wood- 
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A. Yes. 

Q (Continuing) on one day? 

A. On one day? Sometimes they don't get all the tickets 
to us, yes. 

Q. Does Woodson have more than one sale a week? 
A The only one I know of is on Friday that we would be 
involved in. I imagine they have other sales other days. 

Q. When do you receive the bills for the purchases made 
on that Friday? 

A. Sometimes on Friday, when the trucks come back, 
Mr. Saylor brings them back. 

Q. If you don't receive them on Friday, then, when 
would you receive them? 

A If I don't get them on Friday, I call and get the infor- 
m ation I need'by phone, and the trucker pck. them up 
and brings them in, or they are mailed to us. 

Q. As a matter of common practice, do you issue more 
than one check to Woodson 
A. I have. 
Q. (Continuing) per week? 

A. I have, yes. 

Q But, as a matter of common practice it is one check, 
on occasion you would write more than onef 
A On occasion I have wrote more than one, yea. 

1978, and the weeks following this we ^, and determme 

- "' 



Livestock Auction ordinarily has? 
A. Ordinarily, it has one a week. 
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Q. Did you review all of the records provided you by the 
respondent to determine what livestock had been p ! 

reSP ndent fr m Woods evidenced by 



A. I did. 



Q. Did you review the records of the respondent for the 
weeks preceding this week to determine what livestock 
had been purchased by the respondent? 

A. I did, 



th?H ^l rCTieW the reC rds ' '<*Pndent's records for 
the weeks followmg this week to determine what livestock 
had been purchased by the respondent? I61A. Yea, I did. 



,, f y Ur re " ew of the 

P. 6 " 6 f V 8VidenCe in the records < e re- 

r t l d m re than 121 heifers 
during this week? 

A. There was none. 



enodueed a ."of thr s r m t W , f S ? n - M reOVer - Si " Ce rea " d 
if additiona salt H t f ^^f from Woodson into evideace 

the fotwin/tek t f T" S6nt by W dson to "^ 



wnek 

TndTfM^ M P en u W Uld have '^reduced then, int< 

for safes tk ^' ^ , had Written another check l Wood 



-cords com. 

a n res P de ^ cover sheet for hU 

ha hearing that r / V \^ mA ^ and Mrs. Manson at 
totalHngle tU 1"^ r hased 156 Steers and 18 heifon 
ent's check stub and fe^ S n T DeCember ^ 1978 ' Res ""<l- 

that condusively pr0 ve fct hi r 68 ^ " 8m king gUne " 
curred was fabricated y HS t0 how the 
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D When Respondent Fabricated the Story that He 
Sorted 121 Heifers Out of 180 Heifers Purchased from 
Woodson on December 1, 1978, He Was Misled by His 
Adding Machine Tapes into Believing that He Had 
Purchased 180 Heifers and 156 Steers, for a Total of 
336 Head. 

Here as in Transaction 4, discussed in I(C)(l)(a) and <2)(a), 
supra, the question may arise as to how respo ndent could b ? S in ' 
credibly careless (or stupid) as to concoct a story that he anted 121 
heifers out of a total of 180 heifers as his explanation for the 
weight increase of exactly 2% in Transaction 14. Respondent s 
downfall was his tapes-*.*., his adding machine tapes. By analyz- 
ing respondent's adding machine tapes stapled to each group of the 
Woodson sales tickets, we can see how, months after the fact when 
respondent was concocting his cover-up he mirtakeiJy believed 
that he had bought 180 heifers, rather than 121, and that he had 
bought 156 steers, rather than 124. (This analysis also supports my 
inference that respondent's cover-up was fabricated months after 
the fact, when he was relying on records, rather than his memory.) 
Respondent's adding machine tapes with respect to his December 
1, 1978, purchases of heifers from Woodson Livestock Auction are 
reproduced on the next page. 
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Respondent's December 1, 1978, Woodson Heifer Tapes 



1 Top Tape 



Oroip 1 Eotton Tape 



00 

2 i 7 S S 
2*3- J9 
252-50 
217-55 
J26-J3 
279-63 

221 -tia 

27i-?0 
356-J6 
24&- 33 
376- 00 
405 -33 
253-19 
1 940- 35 
101 6-46 
8 B 8 .6 9 
520-B3 
I 3i 1 .^9 
GOO -40 
538-45 
241 -93 
3271-46 
4312-37 



Group 4 




o-oo *i 



0*00 *J 



CO * I 




Groip 2 Taps 



0'* 

~>9>23 8 .1 2t 
7M-1 ,260- O* 
#10.506. 55* 



1. 



75 

'34 



602-191 
063-63' 
289-50 
594-83 
354-49 

1 .431 

I .591 
329-73 
376-05 

1 ^063-55 
332-75' 

9.238-12- 



6 Tap: 



00 
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These are copies of the actual adding machine tapes that were 
stapled to respondent's bundles of Woodson (heife r) ^* <^ 
All of the data on the tapes are on the original adding machine 
tapes, introduced into evidence by respondent, except that Judicial 
Officer references and group headings, corresponding to the groups 
referred to on my adding machine tapes (11(0, immediately 
above), are added. 

1 Overview of Respondent's Adding Ma- 
chine Tapes, Which Misled Him into Be- 
lieving that He Had Purchased 31 Heifers 
and 28 Heifers (for a Total of 59 Heifers) 
More than He Actually Purchased (180 
-59 = 121). 

For a quick overview, before beginning a tedious analysis of the 
tapes, when respondent looked at these tapes relating to . h* heifer 
purchases months after the fact, he en;oneously thought he had 
bought 89 head (JO Ref. 128, p. 128), 32 head JO Ref. 134, p. 128 , 
28 head (JO Ref. 122, p. 128), and 31 head (JO Ref. 137 p. 1M, 
wh^ to* 180 head (89 + 32 + 28 + 81 = ^0) the exac 
number of heifers claimed by respondent on the cover sheet for his 
Transaction 14 exhibits (JO Ref. 105, p. 110), and by respondent 
and Mrs. Manson in their testimony. Unfortunate^ Respondent, 
however, the 31 head and 28 head, totalling 59 head (31 + & ~ 
59) are included within the other figures. That accounts for re- 
spondent's 59-head error (180 -59 = 121). 

2. Respondent's 31-Head Heifer Error. 
The first bundle of Woodson sales tickets (RX 74A-T4V) had two 



186 P. 128). (This is the weight of the 89 he**, purchased 
by respondent as one lot on December 1, 1978 (JO Ret. Ill), m, p. 
Ill)), Respondent's figures on the Group 1 Bottom tape add the 
prices respondent paid for the 58 heifers included in the Group 1 
bundle of sales tickets (RX 74A-74V). The total price respondent 
pafd for these 58 heifers, $14,312.37 (JO Ref. 129, p. 128), was car- 
ried over to the Group 1 Top tape, as the first figure (JO Ref. 123, 

"'The'second figure on the Group 1 Top tape $7,40421 (JO Ref. 
1?4 t> 128) was carried over from the Group 6 tape (JO Ref. 133, p. 
I'si'conlng oTsi head (JO Ref. !37, p. 128) (RX 74XX-74AAA). 



2354 PACKERS AND STOCKYARDS ACT 

Volume 44 Number 6 

When that cost figure for 31 head, $7,404.21, is added to the coat of 
the 58 head listed on the Group 1 Bottom tape, $14,312.37, which is 
also the first figure on the Group 1 Top tape, the total for the 89 
head (31 + 58 = 89), as shown on the Group 1 Top tape, is 
$21,716.58 (JO Ref. 125, p. 128). This is the identical price shown for 
the 89 heifers on respondent's check stub (JO Ref. 112, p. 117). 

The 31 head on the Group 6 tape is where respondent made his 
first mistake when he was concocting his defense months after the 
fact. He thought that the 31 head shown on the Group G tape, to- 
gether with their weight, were separate from the 89 head shown on 
the Group 1 Bottom tape, with their weight. But, actually, thc N 
Group 1 Top tape shows that the 31 head were included in the 89; 
i.e., the price paid for the 89 heifers, $21,716.58, was obtained by 
adding the price of the 58 heifers shown on the Group 1 Bottom 
tape, $14,312.37 (JO Ref. 129, p. 128) (which figure was carried over 
to the top of the Group 1 Top tape), and the price of the 31 heifers 
shown on the Group 6 tape (JO Ref. 124, 133, p. 128), resulting in 
the total price paid for the 58 head and the 31 head, or 89 head, of 
$21,716.58 (JO Ref. 112, p. 117; JO Ref. 125, p. 128). 

The figure of 58 on the Group 1 Top tape (JO Ref. 126, p. 128) is 

written very dimly in pencil, and actually refers to the number of 

animals on the Group 1 Bottom tape. The figure of 89 on the Group 

1 Bottom tape (JO Ref, 128, p. 128) actually refers to the total 

number of animals shown on the Group 1 Top tape (which includes 

the 31 head from the Group 6 tape). Hence the entries would have 

been more accurate if Mrs. Manson had put the figure of 58 on the 

roup 1 Bottom tape and the figure of 89 on the Group 1 Top tape, 

Eowever, since both tapes were stapled to the same group of miles 

ckets, and the figure of "58" had no weight figure accompanying 

;, this would not have confused respondent into thinking that the 

Iroup 1 Bottom and Top tapes refer to a total of 147 head (89 -f- 58 

- 147). 

But since the Group 1 Bottom tape had the number of animals 
(89) and their weight (36,185 pounds), and the Group 6 tape showed 
31 head, and their weight (12,400 pounds), it is easy to see how, 
months after the fact, respondent thought that the 31 head on the 
Group 6 tape were in addition to the 89 head on the Group 1 
Bottom tape. 

3. Respondent's 28-Head Heifer Error. 

A similar mistake resulted in respondent thinking that ho had 
purchased an additional 28 heifers. The Group 4 tape, which adds 
the cost of the 28 heifers in RX 74GG-74RR, totalling $9,238.12 (JO 
Ref. 127, p. 128), shows 28 head (JO Ref, 122, p. 128), together with 
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their weight. This figure, $9,238.12, was carried over to the Group 2 

tan? (JO Ref 130, p. 128). The Group 2 tape then adds the price of 

he s Xales ticket in Group 2 (RX 74W). .. $1,288.48 (JO Hrf 

131, p. 128), consisting of four heifers (RX 74W , or a total price for 
the 32 heifers shown on the Group 2 tape of $10,506.55 (JO Ref. 

132, p. 128), the exact price shown on respondents check stub tor 
32 heifers (JO Ref. 115, p. 117). 

The Group 2 tape shows that it is for 32 head (JO Ref 184 . P* 
128), and shows the weight of the 32 head as 17,845 pounds (JO Ref. 
136 p 128), the exact weight of the 32 heifers shown on respond- 
ent's check stub (JO Ref. 114, p. 117). Here, again when respondent 
looked at his adding machine tapes months after the fact he 
thought that the Group 4 tape, showing 28 head and their weight 
was in addition to the Group 2 tape, showing 32 head and their 
weight, when, in fact, the 28 head shown on the Group 4 tape weie 
part of the 32 head shown on the Group 2 tape. 

In summary, respondent's adding machine tapes led him to be- 
lieve, months'after the fact, that on December 1, 1978 he had pur- 
chased 89 heifers (JO Ref. 128, p. 128) 32 heifers (JO Ref. 1W, p. 
128), 28 heifers (JO Ref. 122, p. 128), and 31 heifers (JO Ref. 137, p. 
128. That totals 180 head (89 + 32 + 28 + 31 - 180), the exact 
number of heifers shown on respondent's cover sheet for Transac- 
tion 14, and the exact number referred to by respondent and Mis. 
Manson in their testimony. 

If respondent had realized that he had only purchased 121 heit- 
en from Woodson on December 1, 1978, he obviously would have 
fabricated his usual worksheet, showing the m-weight of the 1^1 
heifers, the weight of the animals allegedly removed, and the 
weight of the animals allegedly added. But since f spondent 
SXht, months after the fact, that he had W^% 
from Woodson on December 1, 1978, and in order to add a httle va- 
riety to his cover-up, he did not fabricate a worksheet for Transac- 
tion 14, but merely claimed that he sorted 121 head out of the 180 
head he thought he had purchased. 

4. Respondent's 32-Head Steer Error (156 

~32 = 124). 

Although no issue is involved here as to the weight of the 70 
steers which were included in the Transaction 14 invoice to Lowder 
(JO Ref 90, p. 107), it is worth showing, briefly, that the same type 
of adding-machine-tape error caused respondent to believe, months 
after the fact, that he had purchased 156 steers from Woodson on 
December 1, 1978, rather than 124 steers. Respondent s adding ma- 
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chine tapes for his steer purchases from Woodson on December 
1978, are reproduced on the next page. 



GEORGE W. SAYLOR, JR. 
Volume 44 Number G 



2357 



Respondent's December 1, 1978, Woodscm Steer Tapes 



Gro'jp 3 Tape 



0- 00 *I | 




Group 9 Taps 



0-* 



394-80 + * 




Group 7 Tape 


240-00+ 


455-08 + j 






253-65+ 


427-50 } 




112 5,11,576-79 + 


260-93+ 


394-80 ' 




I33_ ^336-60 + 


327-50+ 


492-00 j 




^ ?2. 045-65 + 


3 9 B 9 + 


AQ2-S3 1 




1 4 , 7 5 i) 4 * 


345-31+ 


1775-64 * 


i 




303-75+ 


391-50 | 


iV 


, / J i 


242-38+ 


420-00 




-*i-f 


1.G45-51+ 


5234-15 I 






4tQ37- 14+ 




1 


(2d. 3 '-f $ ~*^ r *-> 


365-40+ 


,. 




/ 


226-00+ 


fLjjl _ <= 






270-89+ 








260-70+ 


7 X fil 






2,1 54 -96+ 


f J j^lf-^- 






207-90+ 






Groip 8 Tape 


811 -73+ 








1,133-20+ 






* 


296-23+ 






0- OG *I , 


191 -75+ 






j 


3,216-20+ 






1062- 60 + 








33E1- 40 + 


' 






2409 58 + 


/ V " 






381 50 * I 


(A f A*^tf( \ 


Grol^ 5 Tape 






Lus 






// iLJ- .( 


? (f, i i -** r ^ 


0-00 *I 
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* 
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x" /-", Jb^^. 




6650-20 + 




) f t> Q S^***^, 




2491 46 + 




i 




422- 10 + 




\ 




1238-74 + 








-,11516-79 *I 
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Here, again, there are conies of the actual tapes that were &ta 
pled to respondent's bundles of Woodson (steer) sales tickets Re 
spondent thought that these tapes showed that on December 1. 
1978, he had purchased from Woodson 12 head (JO Ref 142 p 134i 
32 head (JO Ref. Mfi, p. 134), 40 head (JO Kef. 141, p 134) \{ heaJ 

i j c ? ? f '^ P ' 134J ' 8nd 61 hc ' ad (J Kef " 143 ' P- 134) > f or a total ol 
15b head (12 + 32 + 40 + 11 + (ii = 15(1), the exact number ol 

steers claimed by respondent on the cover sheet for his Transact^ 
14 exhibits (JO Ref. 103, p. 110), and by respondent and Mrs 
Manson m their testimony. 

Unfortunately for respondent, however, the price paid for the 3* 
head from the Group 5 tape, $11,576.79 (JO Ref. 145, p 1!M) \va< 
carried over to the top of tli Group 7 tape (JO Ref 138 p 'iSIJ 
The other two figures on the Group 7 tape are for one steer 



mY ' 

o (RX 74CCC) (JO Ref. 140, p. 134). Hence the figure of Jf 

head on the Group 7 tape (JO Ref. 141, p. 134) includes the 82 hcac 
trom the Group 5 tape. Eliminating this duplication of 32 head re 
suits in the actual number of steers purchased by respondent from 
Woodson on December 1, 197K (156 -82 = 124) 

Hence respondent's downfall in Transaction 14 was his tapes- 
his adding machine tapes! Respondent's adding machine tap (? H art 
smoking guns, showing conclusively why respondent erroneous!) 
nought months after the fact, when he was concocting his debiia 
to his 2% pencil addition to his purchase weight, that he could 

S rted 121 hdfei ' S Ut f 18 he thouf?ht hc P ur 



E. Respondent's Invoice Weight to Lowder Is Exactly 2% 
More than His Purchase Weight. 



rl97fi f i ** P ui ' chase weight on Do. 

i 1, 1978, of the 121 heifers was 54,030 pounds. As shown in 

2 978T^ r Z OI ; de " tS inVOica W '^ ht to Lowder on December 
Th LL , - l 1 ?^^ WM 55 ' U P unda (JO Ref. 98. p. 107), 



- "^ re ^ ondeilt ' s P^chase weight the day 

' " P n USUlg H Calculator to ad 

read 1 ' 080 ' G on the 
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F. Eleven Circumstances Compel Me to Infer that the 
"Weight Invoiced to Lowder for 121 Heifers in Transac- 
tion 14, Which is Exactly 2% More than Respondent's 
Purchase Weight of 121 Heifers from Woodson Live- 
stock Auction the Day Before, Resulted from Respond- 
ent's Pencil Addition, and that His Scale Tickets Were 
Fabricated to Cover Up His Fraud. 

In drawing the inference that the 2% weight increase in Trans- 
action 14 resulted from respondent's pencil addition, and that his 
scale tickets were fabricated to cover up his fraud, I have relied 
primarily on the following seven circumstances: 

1. Respondent's cover sheet to his exhibits shows that he sorted 
121 heifers out of 180 heifers purchased from Woodson on Decem- 
ber 1, 1978; 

2. Respondent's testimony is to the same effect; 

3. Mrs. Manson's testimony is to the same effect; 

4. Respondent's check stub shows that he purchased only 121 
heifers from Woodson on December 1, 1978; 

5. Respondent's sales tickets from Woodson show that he pur- 
chased only 121 heifers from Woodson on December 1, 1978; 

G. Respondent's adding machine tapes stapled to the Woodson 
sales tickets show why he thought he could claim, as a cover-up, 
that he sorted 121 heifers out of a total of 180 heifers which he 
thought he had purchased from Woodson on December 1, 1978; and 

7. Here, as in the case of 6 of the other 13 alleged re-weighing 
transactions, the increase in weight was exactly 2% or exactly 3% 
more than respondent's purchase weight for the identical number 
of animals purchased on the same day, or a day or two before. (In 
this transaction, the odds of that occurring by chance were 1 in 
433, if there had been sorting of heifers (see I(D)(4), supra, and 

XII(A), infra), 

In addition, I rely on the following four circumstances which are 
common to most of the alleged reweighing transactions: 

1. Respondent admittedly bought some lots on order for par- 
ticular customers, which gave him the opportunity to pad weights 
on the lots (see XII(B), infra); 

2. Respondent sorts livestock in some transactions, hut not 
others, which gave him the opportunity to pad weight (claiming he 
sorted), without the customer becoming suspicious (see XIKC), 



> . . 4.1 1,1 

3. The cumulative effect of suspicious circumstances m the; M 
transactions (see XII(G), infra); and 
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4, The ALJ, who saw and heard the witnesses testify, di 
believe the testimony of respondent or Mrs. Manson, in par 
cause of their demeanor on the witness stand (see XII(H), i 
Since respondent's documentary evidence destroys the bas: 
his cover sheet, his testimony, and Mrs. Manson's testimony 
respect to Transaction 14, the only theoretical argument aval 
for respondent's attorney is that the 121 heifers gained exact! 
m weight between their purchase on December 1, 1978, and 
.sale the next day. If respondent's attorney has the temerity 4 
vance such an absurd contention in a petition to reconsider, 1 
reject it. 

First such an argument would be without any support in 
record. Second, it would be contrary to the position of respon, 
ma bookkeeper, and his cover sheet as to why the 121 he 
weighed M.1IO pounds. Third, it would be contrary to the evid 
m he other transactions (and my own knowledge from prior < 

nveVock r d StOCkyards Admi *istration experience) that 
- would have shrunk from their handling and trunspi 

Fhnllv en Tt g !l th , 6 trana P rtati n w ^s not over a great distal 

would I i,,v . ed , above ' the statistical odds that these 121 he: 

'Id have gamed exactly 2% of the i r purchase weight are 



respondent on Dec 



during the ^hort t\L K t y % whlle m respondent's i 

dc,,arture% betW6en their arriral at Httsfleld and tl 



to ^ove lead me to i, 



fud. The fivo sca U r " the SCaleS ' to cove1 ' "' 3 

'X'Ci, m/-ra. Three s ale ,Vk Tr , ansaction U repi-oducec 
e RX 77-79,, and tw sh o tS ?T Printed we hts f the 1, 
'' The livestock wa s a U^f" nted , wei S h te of the steers (RX 
*e printed weighs ^e a 1 tTf^" to 1<>tS f 20 to 25 '" 
"nd 121 heifers sol dt Low d al the n in ^e weight for the 

The scale tickets, which I in7 n DeC6mber 2 ' 1978 - 
ak on the scales (at least as ^ W t re P ted without any li 
" ;S," and a third ini Lfthl n eifers) ' show as ^Rher ' 
* tet. make it ap^^f " " ^ Hence, the fabrica 

;r~~ o ^ __ hat the J b f weighing the 191 h< 

' 



now coneys th t 
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took two or three persons. But since the total weight ol' the > 121 
heifers was not determined by respondent's scale but, rathe, , by 
his pocket calculator, the scale tickets for the 121 heiten are ., 

complete fraud. . 

It makes no real difference when the scale tickets were fabncat- 
ed but I infer that they were fabricated on the same day that the 
invoice to Lowder was prepared, so that they would be m the 
proper serial number sequence. 

G Respondent Would Have Lost $321.63 in Transaction 
14 Without Padding the Weight. By Padding the 
Weight, He Made a Profit of $327.13, Which Is $192.05 
More than the Profit a Legitimate Order Buyer Would 
Have Made, and Respondent Could Have Undercut a 
Legitimate Order Buyer by 85$ Per Cwt. 

Since respondent was selling livestock to Lowder as a dealer, and 
not as an order buyer buying on a commission basis, it ww appiQ- 
priate for respondent to charge Lowder whatever the traffic would 

"'Respondent made a net profit of $327.18 on the 121 heifers in 
Trinsaction 14 55 Since respondent's profit due to padding the 
w "l,080 pounds was $648*78 (10.80 X $60.07 (JO M WMJ 1W 
= $648.76), respondent's net loss would have been $3^1.63 without 
padding the weight ($648.76 -$327.13 = $321.63). 

A legitimate order buyer charging 25* per cwt c^ 
have made a profit of $135.08 on these 121 heifers ($.26 
$135.08), or $192.05 less than the profit respondent made 
-$135.08 = $192.05). 

Moreover, by padding the weight, respondent was able to sub- 
stantially undercut any legitimate dealer Respondent paid toJ.64 
per cwt for the 121 heifers ($32,228.18" -54030 = $oJ,64). It 
would take approximately $1.03 per cwt to cover his "ortaUon 
cost (SI 03 x 540.30 - $556.51). Hence a legitimate dealei would 
hTvVhad Charge $60.92 per cwt for these heifers, f he wanted to 
make 25$ per cwt commission ($59.64 + $1.03 + $.25 - $dO.J^J. 

^^nt's expends: $21,710.58 ,89 head) (JO Ref. 114 P- U7 ^508.^ M 
head) (JO Ref. 115, p. 117); J554.82, transportation (121 ^ 7P - 



= .; 



Re, U 6 , P. 
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Kespondenfs invoice price of $G0.07 (JO R B f. 94, p. 107) was SV 

P w w o i ^ * legitim f c e dealer would have c > 

il.bU.07 = $.85), earning 25* per cwt commission, whereas 

ml "'I 6 $ T 5 m re tha " the '^""te d -'- tld 
made, even though respondent charged Lowder 85* per cwt 



inxx M eharg 

InT ?K ' "^ Mr " L wder indicated ^1 he buys from r* 
spondent because respondent underprices other dealers. 

H. There Is No Relevant Trucker Testimony. The Cus- 
tomer Lowder Felt that Respondent Was Delivering 
L,vestock to Him Cheaper than the Price He Had 



p 1 "41W1.L L.I1C 0. 1 1UC J 

Baying, and Lowder Was Satisfied with the 6% 
stock dly Ex P erie ced on Respondent's Live- 



? 7 r T UCk UnB W3S paid ^ 875 for hauling the 191 steers 

no 1 1 ^ Wdel ' n DeC6mber 2 ' 1978 < CX P- 2D. The re 

" 



in nt , ny e trUCker as to transaction Co, 

~ nd that the truck 



spondent ndi I' reWeighed Hvestock received f" 

her M, Lowrt! ^ aV8ragB f about 6 % <Tr. 58-64). 

' ran ' 6l8e h 



to 
received 



livestock to him chea 'er fh* ^ res P ond6nt was delivering 

had been P ayg T 64 HenTr ^ ^^ than L wder 
on respondent's deception. ^ S satisfa 'tin" was based 



the vo to r . s CU8 Cyards Act is not ^ d "<=ed merely be- 
11 'heir business 
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I In Transaction 5, the Tru.-k..-, '. 'MTuUivifc tUut Ho Hauled "4* 
L Steerf' from "Kansas City, Missouri to Mr. Gentry', Farm 
About (3) Three Miles Outside of Hannibal, Missouri, and that 
They Went "Straight Through and Were Not Unloaded Until I 
Made Delivery at Mr. Gentry's Farm Near Hannibal, Missou- 
ri " Which Is Not Undercut by His Testimony (Taken m Con- 
text), and Nine Other Circumstances Compel Me to Infer that 
the 43 Steers Sold to Malcolm H. Gentry on September 1, lJ/, 
Were the Same 43 Steers Purchased hy Respondent the Day 
Before in Kansas City as Lot No. 08 (to Which ' Responden 
Added Exactly 2% to the Weight by Pencil), Rather than an 
Inadvertent Mixture of Lot Nos. 68 and 65, as Claimed by Re- 
spondent, and that Respondent's Worksheet and Scale licket 
Were Fabricated to Cover Up His Fraud. 
A On August 31, 1978, Respondent Purchased 43 Steers 
Weighing 26,730 Pounds as Kansas City Lot No. (>8, to 
be "Shipped to Gentry" Via "Douglas" Trucking He 
Invoiced Gentry the Next Day for 43 Steers Weighing 
27,265 Pounds (Exactly 2% More than Respondents 
Purchase Weight of Lot No. 68). 

Respondent's Kansas City purchase invoice dated August 81, 
1978 for Lot No. 68 is reproduced on the next page (OX o, P^ o, 
identical to RX 29). Respondent's carbon copy of his invoice to Mal- 
colm H. Gentry, Hannibal, Missouri, the customer, dated the next 
day t is reproduced on the following page (RX 33). 
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The Kansas City purchase invoice for Lot No. 68 (JO Ref. 149 p 
143) dated August 31, 1978 (JO Ref. 147, p. 143), shows that the 
livestock was to be "Shipped to Gentry" (JO Ref. 148, p. 143), "Via 
Saylor-Douglas" (JO Ref. 150, p. 143), i.e., "McGlauchlen Trucking 
Douglas Transit, Inc." (CX 18, pp. 2, 4). Kansas City Lot No. 68 is 
for 43 steers (JO Ref. 151, p. 143) weighing 26,730 pounds (JO Ref 
152, p. 143). 

Respondent's invoice to Gentry, dated September 1, 1978 (JO Ref. 
155, p. 144), the day after respondent's purchase of Lot No. 68, is 
for 43 steers (JO Ref. 156, p. 144) weighing 27,265 pounds (JO Ref, 
157, p. 144), i.e., 535 pounds more than the purchase weight of Lot 
No. 68 (27,265 -26,730 = 535). This is exactly 2% more than re- 
spondent's purchase weight the day before. That is, a person using 
a pocket calculator to add exactly 2% to the purchase weight 
would read 534.6 on the calculator (.02 X26.730 = 534.6), which 
rounds to 535. 57 

B. On August 31, 1978, Respondent Also Purchased 64 
Steers as Kansas City Lot No. 65, to be Shipped to 
Pittsfield via "M&I" Truck Line, Inc. Respondent's 
Worksheet and Testimony Claim that Lot Nos. 68 and 
65 Were Inadvertently Mixed by the Trucker, and Re- 
spondent Sorted Out 43 Head at Pittsfield from the 
Mixture, Weighing 27,265 Pounds, Which Were Sent 
to Gentry. 

Respondent's Kansas City purchase invoice dated August 31, 
1978, for Lot No. 65 is reproduced on the next page (RX 30), and 
respondent's worksheet for Transaction 5 is reproduced on the fol- 
lowing page (RX 32). 
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Respondent purchased Lot No. 65 (JO Ref. 165, p. 146) on August 
31, 1978 (JO Ref. 162, p. 146), the same day on which he purchased 
the 43 steers in Lot No. 68, referred to above. Lot No. 65 consisted 
of 64 steers (JO Ref. 167, p. 146) weighing 37,055 pounds (JO Ref. 
168 p 146). The invoice lor Lot No. 65 does not show the name of 
respondent's customer (JO Ref. 163, p. 146), so it necessarily would 
have been transported to Pittst'ield. However, it was shipped "Via 
M&I" (JO Ref. 164, p. 146), i.e., M&I Truck Line, Inc. (see, e.g., CX 
2, p. 14), which is a different trucking company from McGlauchlen 
Trucking, Douglas, Transit, Inc., used to transport the 43 steers "to 
Gentry" in Lot No. 68 (JO Ref. 148, 150, p. 143). 

Respondent's worksheet for Transaction 5 shows that Kansas 
City Lot Nos. 68 and 65 were mixed (Jo Ref. 170, p. 147), and his 
note at the bottom of the worksheet purports to give instructions to 
his bookkeeper, Mrs. Dorothy Manson, viz.: "Dorothy-tell Mal- 
colm truck mixed these 48 so I sorted to achieve wt was the only 
way I could" (JO Ref. 174, p. 147). 

The worksheet shows that the Pittsfield weight of 67 head from 
the mixed Lot Nos. 68 and 65 was 39,590 pounds (JO Ref. 170, 171, 
p. 147) t that an unspecified number of animals were weighed off at 
12,235 pounds (JO Ref. 172, p. 147), resulting in the weight invoiced 
to Gentry of 27,265 pounds (JO Ref. 173, p. 147; JO Ref. 157, p. 144). 
Since 67 head allegedly weighed 39,590 pounds, and the invoice 
weight to Gentry of 27,265 pounds was for 43 head, obviously 24 
head were allegedly weighed off at 12,^5 pounds (67 -43 = 24). 
Neither respondent nor his bookkeeper, Mrs. Manson, recalled 
anything about the mixing of the two loads, but relied solely on the 
worksheet. Their testimony aa to this transaction, which is very 
brief, is set forth below. In reading their testimony, keep in mind 
the fact that, according to the documentary evidence, i.e., the 
Kansas City invoices, the 4J1 steers in Lot No. 68 were to be shipped 
"to Gentry" via Douglas Trucking, and the 64 steers in Lot No. 65 
were to come to Pittsfield via M&I Truck Line, Inc. 
Respondent testified as to Transaction 5 (Tr. 326-28): 

By Mr. SCHIMMEL: 

Q. Mr. Saylor, would you take Exhibits Nos. 29 to 33 in 
regard to Mr. Gentry, 43 head of livestock. Now, I notice 
these came from Kansas City? 

A. Yes, sir. 

Q. And it is Lot No. 68 and 65. Were those mixed when 
they carne in? 
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A. Evidently they had been. 

Q. How do you know that? Is that from Respondent's Ex- 
hibit No. 32 [worksheet]? 

A. Yes, that is what I am looking at. It says "mixed 68 
and 65," I see that I have made a note here as to such 
down at the bottom here for some reason or another. 

Q. You tried to resort them back, is that what you did? 
A. Yes, sir. It looks like it has been that way. 
Q. Can you tell what shrink you had on these? 

A. No, I would take it that this deal here had to be a 
straight reweigh after he got it off. 

Q. Is it evident on that that you did not charge him any 
shrink on this particular group of cattle? 

A. I would say that there is none shown so they would 
have to be just a straight weight at whatever they weighed 
out. 

Q. That came because the lots were mixed, is that it? 

A. I would, at this time, that would be the only thing 1 
would know. 

Q. O.K. 

A, I see here that we have had, evidently 43 cattle at 
one time that we thought we was going to come straight 
with 68 and I suppose somehow or another they have got 
tangled up somewhere along the line so we had to just 
weigh out 43 head of cattle. 

Mrs. Manson similarly had no recollection of the mixing, and hei 
explanation is similar to that of respondent. She testified (Tr. 152- 
54, 255-56): 

A. That [RX 29] is a purchase sheet from the Kansas 
City Livestock Order Buyers for forty-three steers, 

By Mr. SCHIMMEL; 
Q. What is Exhibit No. 30? 
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A. It is a purchase sheet from Kansas City Livestock 
Order Buyers for sixty-four steers. 

Q. What is Respondent's Exhibit 31? 

A It is a scale ticket to Mr. Gentry, where cattle was 
sorted out of Kansas City Buyer No. 65 and No. 68. 

Q. How many head of cattle were sorted out? 

A, Forty-three. 

Q Do you have a recollection as to No. 65 and Load No. 
68, whether they were mixed or not when they came in.' 

A No, I could not tell you whether they were mixed for 
sure or not but, if you notice your different drafts, you will 
notice the different sizes in the cattle. 

Q. Would you look at Respondent's Exhibit 32 [work- 
sheet] and decipher that for us, please? 

A O K There was sixty-seven head, Kansas City, and 
they were mixed with the "68"s, the "68"s and the "65"s. 
In Pittsfield, they weighed 39,590. They weighed off- 
wait a minute. 

K This was on the load that they were mixed. 
George sorted them, to try to get the cattle back the ones 
that he thought were the-whatever the "68 s buying- 
yes, which would be the Buyer No. 68, which we- 

1 cannot get this one through my head. 0. K. The 
cattle that came in on the truck weighed 39,590" and 
George sorted that bunch. He took 12,235 off, coming up 
with 27,265 as the weight on those cattle that he sent to 
Malcolm Gentry. 60 

Q. You do not know how the two lots got mixed when 
they got on the truck? 

' -This is th, allege*, weight of B7 head (JO Ref. 170 171, p. 147). Keep in mind 
that the MftI Truck was only carrying 64 head (JC i Ref .187. P- **$, 
ami Douglai Trucking was carrying only 43 head (JO Ref. 161, p. 143) to Gentry 
(JO Kef. 148, p. 143). _ 

- As discussed below, 39,590 -12,235 ~ 27,355, not the invoice weight of V >,>. 

But adding 2% by pocket calculator to the purchase weight of Lot No. 68 equals Ihc 

invoice weight of 27,265! 
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A'. Very possible, a gate could have got open, which tl^ 
happens. 

Q. Could they have also gotten mixed up in Kansas City 
before they were loaded? 

A. Sure. 

If they are not full loads, they fake cattle off of differ- 
ent buyer numbers and make a full load. We do not run a 
truck empty. We have drivers that a lot of times do net 
watch their drive-out sheets. 

Q. Then Exhibit No. 33 was the billing that you pre- 
pared on that? 

A. Yes. 

Q. And that was for the 27,265, as \va e1 up with the 
balance of that load? 

Judge WEBER: The 27,2(>5 was the weight you billnj 
the cattle out to Gentry 

The WITNESS: Right. 



Q. Let me see if I understand what Ihiw wurluOieot tells 
UK; that ihere were a total of (57 head pnrchfiHod in Ktmw 
City that were mixed lots 68 and 05, right? 

A. Yes. 

Q. And when those two lots arrived in Pittiillt-ld, they 
weighed 89,500 pounds, is that right? 

A. Ytu 

Q. Then, there were an unidentified number of cattle 
taken off that weight 12,235, is that right;? 

A. Yes. 

Q. Leaving a weight of 27,265, which is the weight that 
was billed to Mr. Gentry, correct? 

A. Right. 

doteT' d n>t ^^ any S ale tickets f r 39 ' r>90 or 12 ' 2115 ' 
A. No. 
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Q. Mrs. Manson, is Mr. Baylor's scale in Pittsfield a 
standard livestock scale, to your knowledge? 

A. Standard? 

Q. Yes. 

A, It is state-inspected, if that is what you are meaning. 

Q. That was a bad question; let me ask it again. Are the 
livestock weighed on the truck or are they taken off the 
truck and weighed? 

A. They are taken off the truck. 

Q. So, what apparently happened here was that all the 
livestock were taken off the truck, and then all of them 
were weighed, and there were, then, a number of them 
from that group that were bunched together and they 
were weighed separately, and, then, the remaining number 
was weighed? 

A. Yes, I would say that he tried to sort out the 43 head 
which he thought-to size them, and done them according 
to the weight size to sort Malcom out a load. 

Q. Mrs. Manson, how many livestock of average weight, 
around 600 pounds, can be placed on Mr. Saylor's scale at 
one time? Approximately? 

A. I don't weigh that much. I couldn't give you an 
answer, 25, 27, probably more, I just don't know. 
Neither respondent nor Mrs, Manson gave a logical explanation 
as to how respondent happened to weigh, at Pittsfield, a 67-head 
mixture from Lot Nos. 68 and 65, when Lot No. 68 consisted of 43 
steers to be shipped "to Gentry" via Douglas Trucking and Lot No. 
65 consisted of 64 steers to be shipped to Pittsfield via M&I Truck 
Line, Inc. Moreover, as shown below, the mixture never occurred. 

C The Affidavit of the Trucker for Lot No. 68, that He 
Hauled "43 Steers" from "Kansas City, Missouri, to 
Mr Gentry's Farm About (3) Three Miles Outside of 
Hannibal, Missouri," and that They Went "Straight 
Through and Were Not Unloaded Until I Made Deliv- 
ery at Mr. Gentry's Farm Near Hannibal, Missouri," 
Which Is Not Undercut by His Testimony (Taken in 
Context), Is Decisive for Complainant in Transaction 5. 
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Mr. Donald D. McGlauchlen (nephew of truck driver Derald 
McGlauchen, who also testified in this case (Tr. 77)) 01 was a driver 
for "McGlauchlen Trucking, Douglas Transit, Inc." (CX 18, pp. 2, 
4), which is the trucking firm shown on the Kansas City invoice for 
Lot No. 68 (JO Ref. 150, p. 143). Mr. McGlauchlen signed an offida- 
vit 7 months and 1 week after the transaction which, except for the 
first and last page of printed boiler plate, consists of only five sen- 
tences. The affidavit states that the 43 steers delivered to Gentry's 
farm from Kansas City "went straight through and were not un- 
loaded until I made delivery at Mr. Gentry's farm near Hannibal, 
Mwsoun." The entire affidavit, except for the boiler plate, states 
(CX 18, p. 4): 

Affidavit of Donald D. McGlauchlen 

My name is Donald D. McGlauchlen and I live at 420 
East Washington, Pittsfield, Illinois, I am a driver for 
McGlauchlen Trucking, Douglas Transit, Inc. located in 

Milton, Illinois. 

On or about September 1, 1978, I hauled 43 steers from 
the stockyards at Kansas City, Missouri, to Mr. Gentry's 
farm about (3) three miles outside of Hannibal, Missouri. 
These 43 steers went straight through and were not un- 
toaded until I made delivery at Mr. Gentry's farm near 
Hannibal, Missouri, Also included on this load from 
Kansas City were 11 heifers which I delivered to George 
baylors stockyards about (5) five miles west of Pittsfield, 
Illinois. 

Mr. McGlauchlen's affidavit is a "smoking gun," an eye witness 
account squarely contrary to respondent's claim that the 43 steers 

^7?^ an ther lot and aorted at Pittsfield before being 
shipped to Gentry. Mr. McGlauchlen makes three points in his nffi- 
davrt, only the second of which is important. 

thrJl CG1 T hl ! n T? flrst P int is that the 43 ^eers hauled "from 
abou fW" ? nSaS Clty ' Missouri > to Mr - entry's farm 
stai h J^t mile * uteide <* Hannibal, Missouri . . . went 
n g ot 1 ' uC. 1 interpret that * mean th *t the 43 stem, 
The U ? h P t tSfield ' Illin is < enroute to Hannibal. Mis- 
v P j bringing livestock strai S ht through" , 
y respondent when he was referring to transaction, 
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where "we don't go to the trouble of going through the [Pittsfield] 
feed yards" (Tr. 302; see I(F)(1), supra). In any event, however, it 
is immaterial whether the livestock passed through Pittsfield and 
were then back hauled to Hannibal, Missouri. 

Mr. McGlauchlen's second point is that "[tjhese 43 steers went 
straight through and were not unloaded until I made delivery at 
Mr Gentry's farm near Hannibal, Missouri" (emphasis added). I hat 
is important! In fact, it is decisive as to Transaction 5. 

Even if it is assumed (erroneously, I believe) that when Mr 
McGlauchlen said (in the first point) that the 43 steers went 
straight through," he did not mean to exclude a stop at Pittsfield, 
Illinois, enroute to Hannibal, Missouri, and even though Mr. 
McGlauchlen did not remember when he testified at the hearing 
whether the 43 steers went through Pittsfield or not, that does not 
in any manner undercut his second point that these 43 steers 
"were not unloaded until I made delivery at Mr. Gentry s farm 
near Hannibal, Missouri." 

Respondent's attorney attacks only the first point, i.e., he con- 
tends (erroneously) that Mr. McGlauchlen's testimony (as distin- 
guished from his affidavit) indicates that the 43 steers did pass 
through Pittsfield enroute to Hannibal, Missouri. As shown below 
his attack fails. But even if it were successful, it is immaterial 
whether the 43 steers went through Pittsfield as long as they 
"were not unloaded" until they got to Mr. Gentry's farm, If they 
were not unloaded in Pittsfield, they could not have become mixed 
with Lot No. 65, as claimed by respondent. 

Mr McGlauchlen's third point is that his load also included 11 
heifers, which he did deliver to Pittsfield. This is not important, 
but it explains why Mrs. Manson's check stub for her check to 
McGlauchlen Trucking shows payment for hauling 54 steers (actu- 
ally 43 steers and 11 heifers) from "K.C.-Pitts" (CX 5, p. 9). The fact 
that Mrs, Manson's check stub does not show the intervening stop 
in Hannibal, Missouri, is not significant. For example, in Transac- 
tion 9, in which the livestock was transported from Kansas City to 
Jacksonville, Illinois, with an intervening stop at Pittafield, Mrs. 
Manson's check stub merely shows "K.C.- Jacksonville (CX J. p. 

9), aa 

Respondent's attorney argues (Respondent's Reply to Complain- 
ant's Opening Brief On Remand at 7): 

as Even under respondent's claim, the livestock was ultimately hauled to Hanni- 
bal Missouri, but Mrs. Manson's check stub relating to the transportation charHO 
fails to mention Hannibal, Missouri. The fact that the check stub is silent us tc. 
Hannibal, Missouri, does not help either party. 
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Any practicing lawyer would have to admit that whon In- 
drafts an affidavit for an affiant to sign invariably tho ulli- 
davit bears as much of the opinion of the draftsman us of 
the affiant. Understandably, when Mr. McGlauchlen win 
approached several months after the transaction nml 
asked to sign an affidavit after it was written out by the 
investigator Mr, McGlauchlen did not know tho Hi'uiiili- 
cance of the affidavit. He would not have known tluil llu* 
question of whether or not the truck stopped at PHlMlichl 
was in issue. 

Whether the truck stopped at Pittsfield is not, of coum- th* 
issue. The issue is whether the 43 steers in Lot No. (ft w<>n> unifi- 
ed atPittsfield and mixed with Lot No. 65. Mr. McGlauchl.-ii u-tmtd 
have to be incredibly naive not to have understood that i(. wns im- 
portant as to whether the 43 steers were unloaded before Wivcrv 
to Mr Gentry's farm. Aside from the boiler plate, the affidavit cn- 
sists ot only five sentences, the first two of which merely stale Ms 
name and trucking company. Hence Mr. McGlauchlon know ihai 
two UbDA investigators came all the way to see him JUH! (a KI-I 
him to swear to three sentences. It strains credulity to the Iwvnk 
ing point to accept respondent's attorney's view Unit Mr 
McGlauchlen did not understand the significance of whnl h, xv l 
saying under oath. 

Moreover, if we look at the handwritten version of tho 



knl IT.T^u mafci ally dem strated that Mr. 

five v It M " r - r n0t the 43 SteerS were unload ' d P-l'- < ^ 

en Tffil r Cn 7 S farm WaS ^ significant. Tho hmnlwrit- 

ten affidavit is set forth on the next three pages (CX 1H. ,, l-lli 
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Affidavit Of Truck Driver Donald D. McGlauchlen (CX 18, pp. 1-3) 

Bnitefc fttatea Department of agriculture 

PACKERS AND ^TOCKYARDS ADMINISTRATION 



AFFIDAVIT 



FOR USE IN ANY PROCEEDING OR ACTION 

UNDER THE PACKERS AND STOCKYARDS ACT, 1921, 

AS AMENDED AND SUPPLEMENTED (7 U.S.C 181 .f ..) 
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STATE OF 



COUtn'Y OF Jj 



BEFORE ME, 

em l 8 e of th. 



) SS: 

) 
) 





tta S8 = t ar y of A St ic ullur e under autho.Uy of h. Ac, of January 
, WM . 4 3 ... B03, 7 U.S.C. 2217. Pson=Uy appeared 




who deposes and says: 
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,,.t.nt consists of^pages of which this is 

read the foregoing statement and it is true and correct. 
, ive such st.te.ent freely and voluntarily, without threats or 
pt o n ise 3 having been -I., Knowing that it m ay be used in the ad 
clnts tratton of the Packers and Stockyards Act, 1921, as amended 

the regulations thereunder. 



(SIGNED) 



SUBSCRIBED AND SWORN TO before me at_, 

, on 




day of 



de^slgn^ted^ursuant 10 la* to administer oalhs, 
Authorization NO. ./yQ 



V1THESS; 
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Note that complainant's auditor, Mr. Kostelecky, had Mr 
McGlauchlen initial a correction in the middle of the vital, fourih 
sentence between the key words "went straight through" and 
"were not unloaded until I made delivery at Mr. Gentry's farm 
near Hannibal, Missouri." That would have focused his attention 
on this part of the affidavit. Moreover, Mr. Kostelecky had Mr 
McGlauchlen sign his initials at the end of that vital sentence. (Mr 
McGlauchlen further initialed the next sentence ending the affida- 
vit, but this is not significant since the Department's investigators 
frequently have an affiant initial the end of the affidavit showw 
that no additional material was added later.) 

Having Mr. McGlauchlen initial the end of the sentence stating 
that "[t]hese 43 steers went straight through and [initials DDM 
over correction] were not unloaded until I made delivery at Mr 
Gentry's farm near Hannibal, Missouri [initials DDM]," empha- 
sized the vital significance of that sentence. There is no basis what- 
ever for giving anything less than full faith and credit to this affi- 
davit, which is decisive as to this transaction. 

Three years and 3 months after the transaction, Mr. McGlauch- 
len testified as a witness in this proceeding. Not only was this a 
considerable time after the event, but, in addition, Mr. McGlauch- 
len's status had changed drastically. When he gave the affidavit, 
he was a driver for McGlauchlen Trucking, Douglas Transit, Inc! 
(CX 18, pp. 2, 4). When he testified at the hearing, he was a full- 
time employee of respondent. He testified (Tr. 99): 

Q. What is your occupation? 

A. Truck driver. 

Q. By whom are you employed? 

A. Saylor Livestock. 

Q. How long have you been so employed by Mr. Saylor? 

A. For 18 months. 

Q. Before that by whom were you employed? 



ft ., SteleCky Wr0te the affldavtt ' and t^k the lead during the 
McGlauchlen (which would have occurred before the affidavit 

rv SmCe " ? SteleCky ' S name fl PP ears ' first page, and Mr. Ge, 

Genlv I 2?" ?",? e lHSt PQge 3S " WI ESS. Similarly, 1 infer that Mr. 
*" in Transaction 5 > te the affidavits of the 

questioning 
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A. Douglass Transit, Milton, Illinois." 
that 



M, McGlauchien testified that 
r but that he did not remember giving the 
100-01): 



time after you hauled those li 

A. What people would you be referring to, sir? 
Q Mr. Ed Gentry or Jeff Kasteleki? 
A No, sir, honest to God, I do not I do not. I signed that 
statement there but I do not remember. 

Mr. HEINZ: Complainant offers for identification a 
four-page document. 

By Mr. HEINZ: 
Q, Mr. McGlauchlen, I am handing j you *" *_ 

hibit identified as ^P^^^^S docu- 
tion and ask that you look at the tnira page 

ment. 

A. The third page? 

Q. Right, there is a signature. Is that your signature, 
Mr, McGlauchlen? 

A Yes it is. I swear I don't remember. 



Nonetheless, responens * (, S , 

text and features him as a 1 



no need to draw an infcre nee - ^ but 



u 
had anything to do with Mr. McGlauchlen . ^mployn ntby^ 1^ .^ by 

possible. The complaint was f^pnl 22 "8^ ^ fco fche re9pom i on fK 

agency with respect to every ^% %% 411 U.S. 182, 188 (1978), tho 
trade area. (In But* v. Glover Lwesocl Comm n Co Ji "damaging puh- 

Court upheld B suspension order under the -Act no ^^ n * 1Q88 1089 (5th O ir. 

W'^*toW-*"^^%n (5th or. 19B6. Mr. 
1914) (per cunam); Bowman v. USDA OM ' mQ ^ 9B)> 



truck driver. But I draw no inference in this respect. 
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spondent's Proposed Findings on Remand at 13) since ho toslifio 1 
(m the nature of a general rule) that "[a]ll my cattle but fnt nUll> 
were brought to Saylor j s and then I was told where to , with 
them" (Tr. 100). Since the 43 steers delivered to Mr. Gonlr*,' 
Hannibal Missouri, were not "fat cattle" (which are doliwml lo 
packing plants for slaughter), respondent's attorney draws ^con- 
clusion that these 43 steers "were brought to Saylor's." 

As shown above, it is immaterial whether these 43 atoors "wri 
brought to Saylor's" because, even if they were, Mr. McUlimH.! 
states in his affidavit, not contradicted by his testimony, that lhie 
4d steers were not unloaded until I made delivery at Mr. (JiMilry's 
tarm near Hannibal, Missouri" (CX 18, p. 4). 

t( But even if it were not immaterial whether thoHii <];) sU<<^ 

were brought to Saylor's," five times Mr. McGlauchkm i.wiJiU'd 

hat he was not sure whether the 43 steers went directly In Ci.'n- 

try s or whether they went first to Saylor's. Hence fivo times Mr. 

McGlauchlen refused to apply his general rule-that "| u ||| nn 

cattle but fat cattle, were brought to SaylorV'-to the particular -13 

steers involved in Transaction 5, 

A careful analysis of Mr. McGlauchlen's testimony, quoted imme- 
diately below, demonstrates that his testimony, taken in contort, [ 
not at all inconsistent with (the immaterial) point one of his 



steers went "straight through"). Mr 
to draw respondent's attorney ' wnu-lu 
Mr. McGlauchlen's general rule are numbered W lh- Jn 
added) M cGIauchlen testified (Tr. 99-100, 102; crnplmsi' 

' tli f 11 cGlaucnlen ' do y u recall hauling any livoHlui-k 
m tne tall of 1978, from Kansas City, Missouri to a M.II. 
Gentry near Hannibal, Missouri? 

A. Yes, sir, I hauled several loads. 

haniJ? y U *' e ember a one load of 43 steers that you 
named near the first of the month of September 107H? ' 

A. Yes, sir, I say I do. 
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cause I had some heifers with them. 

Q. Do you remember the total number of head on that 
load? 

A. Yes, sir. 

Q. How many were there? 
A There were 52- 

Q. You dropped off 43 and there would be nine more 
head? 

A. I remember 52, yes, I do. 
Q Is it possible there could be 54? 

A. You are taking me back several years. I ^ " 
we this particular load was 52, thvs parUcular load. But 
like I said, I hauled several loads of cattle. 

* 

CROSS-EXAMINATION 

By Mr. SCHIMMEL: 



them to the Gentry farm? 

A I am sure this particular load I cannot honestly say 



al]. 



6fl 



ntence directly tapH* 

McG lauch, e n took leader Hvestoc ^%toM '-er deliver 
Since Mr. Gantry is a farmer, not a packer, jm. 1 McGlauchWa 



65, 
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Q. As a matter of fact, is there a compartment on your 
trailer that would hold 11 heifers? 

A. Yes, there is. My nose of my trailer would hold them 
and that is the way they would be loaded, six and five. I 
believe there was nine but this says eleven. I remember 
this particular load, I believe there were nine. 

Respondent's attorney erroneously employs syllogistic reasoning 
with respect to Mr, McGlauchlen's testimony. The textbook exam- 
ple of syllogistic reasoning consists of a major premise, a minor 
premise, and a conclusion. For example; 

Major Premise: All men are mortal. 
Minor Premise: Paul is a man. 
Conclusion; Paul is mortal. 

Respondent's attorney's syllogistic reasoning as to Mr, 
McGlauchlen's testimony is: 

Major Premise; All my cattle but fat cattle were 
brought to Saylor's and then I was told where to 
go with them. 

Minor Premise; These 43 steers were not fat 

cattle. 

Conclusion: These 43 steers were brought to Say- 
lor's. 

There are two reasons why syllogistic reasoning is inapplicnble 
here, First, Mr. McGlauchlen, the witness who gave the major 
premise, refused to apply that major premise to the facts of this 
case five times. When the author of the major premise five times 
refused to apply it to the facts of this case, the major premise 
would seem to be a slender reed upon which to rely as support for 
respondent's attorney's conclusion. 

Moreover, Mr. McGlauchlen not only gave the major premise, 
but he gave the reason for the major premise, namely, if "I didn't 
see George Saylor, I didn't know where they went to" (Tr. 100), 

Here, however, the documentary evidence proves that Mr. 
McGlauchlen did know where the 43 steers "went to." The Kansas 
City invoice for these 43 steers shows on its face "Shipped to 
Gentry" (JO Ref, 148, p. 143). 

As shown in 1(0(1X3), supra, when respondent bought livestock 
at Kansas City, he cleared them through the Kansas City Livestock 
Order Buying Company, which handled all of the details for him, 
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including arrangements with truckers. Hence, the Kansas City 
including aiicm&c _ ! wn ii1H. mirsuant to re- 



. 



Kansas City invoice to carry back to respondent.) 

As Mr McGlauchlen's testimony at the hearing shows, he admit- 

tedfv knew where Gentry was located, but did not remember at 

he time of the hearing, whether this was one , of the transactions 

where he went directly to Gentry's farm, or whether he went 1 rst 

70 Savior's Pittsfield location. In his affidavit made much closer to 

he transaction, and when he was not a full-time employee of re- 

" 



, 

pon ent he states unequivocally that the "48 f^^f 

r at Mi. Gen 



through and were not unloaded until I made 

try's farm near Hannibal, Missouri (CX 18, pp. ^ 4). 

When Mrs. Manson was questioned about a similar Kansas City 
invoice showing livestock in Transaction 8 "Shipped to GRAF 
CATTLE CO." (CX 3, p. 4), she testified (Ir. ^dB-rfJJ. 

Q Now, I understand that this invoice was prepared in 
Kansas City. How would the people who prepared it in 
Kansas City know that these cattle were to be shipped to 
Graf Cattle Company? 
A. By Mr. Saylor. 

Q Whenever Mr. Saylor told Kansas City where to ship 
the livestock, we could expect that the invoice would have 
that destination shown as it is here, is that correct.' 

A, The invoice? 

Q. This invoice (indicating). 

When Mr. Saylor told the K. C. people where they 
should go, they would type it in or write it m? 

A. Mr. Saylor, when he buys cattle in Kansas City, they 
are bought under different buying numbers. 

Q. Yes. 

A When he buys them under different buying numbers, 
he thinks, "Well, this is where these cattle are going to 
go," so when he gets back to the office, he don t wonder 
who he bought these cattle for, and he usually has them 
put a name to who he thinks that they are going to go to 
on it 
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>S teStim ny as to Transaction 3, 

whethe M MeG, T^ *' W Uld C ' Ud the 

were be sh ^T H ^7 that the 43 Steers in Transaction .5 

r n voi ce not P n P 4v ' eC ^ t0 , Gent '7' ' find (from the Ka " a sCitv 

Sauch en 1 S , PP ' Ge " try <J Ref ' 148 ' P- " 3 ''' 
H.n, *f W Where the 43 steera were to be delivered 

th, v, IeaSW Underl ying Mr. McGlauchlen's major pre Tn 

^SKt^^'ir,- In this -<-' *' is " 

some loads dh*H; G n ChlenS testimon y shows that he tot 
but h" ft Mr ' Ge " tr y' s fa With 0"t first goi,,g to 



nn 
"Shinned tn" H State h r e the load was to be shipped, U. (he 

H US That wolT ' bla " k n S me CCaSi nS fe RX " 3 ' 
to Pittefield Oth^ K aTC req n U ' red the trucker to haul the U*** 
feld" ( R^lg^" 88 ^ 1 ^ in ices *owed "Shipped to Pitt, 

showed Mr' MrPil,,; M !? WeVer ' the invoice in Transaction 5 
(JO Ref 48 D 14? M^ St6erS W6re S ^ io Mr ' Oe "'^ 
major premL.etLtt' ^I^' the reaS n """erlying hi, 
"went to"Cu, k ^ , W Uld not know where the "vestock 
tion 5. St PPed at Saylor>s ' did nt ^ to 



in Mr. 

connection wtth h e 4 f ["f a " y mlxing f Iivestock in 
spondent. H? estffi ed th "l 8 ^ 1116 " 4 Gei * y ' as daimed by re ' 
Kansas City because I r, a H d re e ">ber 43 steers coming out of 

spondent's attorney did 1 l e '^ ^ them " (Tr ' 100) " Rc " 
to see whether tht ,,?v * , any question of Mr - MoGlauohlen 

Since M eCt f miXi " g W uld refresh his llcation. 

as ' T atthe time f his testimony, n Ml- 

' Pr6SUme that he 



other load. But in n . S steers were mixed with an- 

discussed the cise wHh TKX*^ f Whethei ' res l j (icllt 
although he was wd awar P ^ cG ' au r chIen . respondent's attorney, 
that the 43 steers were ml/ V 30 ' that r ^^ent clain.oci 

single question in this r l 7 * an ther load ' did not osk a 
_ __ h ' S res P ect cross-examination of Mr. 



Ployeeorretuh^f ' 3 ' 'he hearing en he was n ftill-Umo Dm- 
=ome heifers precludes any contention I eerS T'" B ut of Konans Cit y" 'h 
^ Nos. 68 and 65 occurred U J , ^, reSp ." dent that a "y ""^d mfxinB of 
l-nng, n g 67 head f, om , he rataure to HM' W " h S0me Wentifled truck 
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McGlauchlen. Hence there is nothing in Mr. McGlauchlen's testi- 
mony to support respondent's claim that the 43 steers were mixed 
with another lot. 

In driving from Kansas City with the 43 steers, Mr. McGlauchlen 
would come to Hannibal, Missouri, before Pittsfield, Illinois, and, 
therefore, even in the absence of his affidavit, I would infer that he 
dropped off the 43 steers at Hannibal, Missouri, and then contin- 
ued to Pittsfield with the 11 heifers. This would be practical not 
only to avoid a backhaul, but to avoid having to unload the 43 
steers (and then reload them) to get to the 11 heifers in the "nose" 
of the trailer (Tr. 102). 

But here, since Mr. McGlauchlen's testimony, taken in context, 
does not undercut his affidavit in any respect, and does not even 
deal with the decisive second point of his affidavit that the 43 
steers "were not unloaded until I made delivery at Mr. Gentry's 
farm near Hannibal, Missouri," I give decisive weight to Mr. 
McGlauchlen's affidavit as to Transaction 5. That is, I would infer 
that respondent added exactly 2% to the weight of Kansas City Lot 
No. 68 even if there were no other circumstances involved in 
Transaction 5, 

D. Nine Other Circumstances Upon Which I Base My In- 
ference that Respondent's Invoice Weight to Gentry 
for the 43 Steers Resulted from His Pencil Addition of 
Exactly 2% to His Purchase Weight of Kansas City 
Lot No. 68, Which He Purchased the Day Before, and 
that Respondent's Worksheet and Scale Ticket Were 
Fabricated to Cover Up His Fraud. 

Six of the circumstances common to most of the alleged reweigh- 
ing transactions, upon which I rely as to Transaction 5, in addition 
to Mr. McGlauchlen's affidavit, are as follows: 

1. The invoice weight to Gentry was exactly 2% more than the 
weight of the lot purchased the day before by respondent, which 
would have occurred, by chance, 1 time in 215 (see I(D)(4), supra, 
and XII(A), infra)} 

2, Respondent and his bookkeeper failed to furnish the scale 
tickets for the transactions prior to Mr. Kostelecky's mid-October 

1978 visit, when all of respondent's records were requested on Jan- 
uary 29, 1979 (see IX(B), (C), infra)} 

3> None of the worksheets were furnished to complainant's in- 
vestigators when all of his records were requested on January 29, 

1979 (see IX(D), infra)} 

4. Mrs. Manson wrote respondent's purchase price of Lot No. 
68, $16,155.92 (JO Ref. 154, p. 143), at the bottom left-hand corner 
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Ref6ii y h ; e . ranSaCtion 5 invoice to 

Kef. 161 p. 144), which I infer was her bookkeeping svst, lo 

record the exact gross profit on the transaction (see? XII(D M 



f sus P idous circumstance-, in rt, 
13 



(see XII(G), infra); and 



Manso i i/n J ?' d K n0t beHeVe the testimony of *Pn<lent ,,r Mi* 

^T" use of their demeanor at the >-"" << 



, rCUmStance is fi* that Hun,, lffl in 
4, respondent was buying the 43 steers for Gonlrv mi a 

of 



^ 



The V^ 6 miXed With Lot No ' 6B in Kansas CM, 

respond 8 nt L! dd fr a ^ ClrCUmStanCe is the fact that 

ounds but ^ heSt d Mt SUpport his invoi 
to 27265 'ui' 1 ^^ "/ 2% t0 hls PUrehase 

7 2ffi f pounTr O pT" ' S W rksheet shows 



JORef 172 l47f ^ by subtr ting 12,m, p,n ln ,U 



hat enuals 27 W * ' P Unds (JO ' > P- 

27355) pth 1 S UndS> " Ot 27 ' 265 P und ^ (39.590 - lil.sSIS 

' he wefeh off f,?^ in - W6ight must be 39 5 0. not S..KW. 
of !" 265 6235 ' n0t 12 ' 236 > '" <"*" to " '" "' 



n K could 

have u ed a S o S tcD JT kSheet That is > he undoubtedly would 





his 'Vork " In C 8 "" 4 be tran r "' 



e n cna tr 
"worksheet," he could Pfl "? K gl "' eS fl ' m the scratch "" (l l " 

or 12,235 instead of 12 Sll ^ ^ 39 ' 59 inStea " "'' M "-' ilW - 
the time-I would be fr ^/ P Be flgUreS in that llmnm "' " 
find (and fea^T,,^ '^ LT? "^"/ * ^^ A '"" 
%ures from my notes n rt IT T may have made in c l'ViK 
error could 2o ha'e bee n tTV f COU " e ' theore '">, >o 
wrong figures on his calculr R d fK y r / s P ndent Punchin,, (| IB 
i" this transaction, I wK"^ ^ n ?" drelu """"^ 
was made when respondent ccltd t m re , hkel y th t 'hf W ror 
fabricated "worksheet" SCratch pad fi S ur ^ ""' his 
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The ninth additional circumstance is based upon my analysis of 
the weight figures shown for the steers purchased as Lot No. bo, 
which respondent claims was accidentally mixed with Lot No. b8, 
consisting of 43 steers. The average weight of the 4!} steers pur- 
chased as Lot No. 68 was 622 pounds (JO Ref. 153, p. 143). The av- 
erage weight of the 64 steers purchased as Lot No. bo was MJ 
pounds (JO Ref. 169, p. 146), 43 pounds lighter than the average 
weight of the 43 steers. Since the 43 heavier steers were admittedly 
purchased for Gentry, and were only sorted because of the a ,1 eged, 
accidental mixing with Lot No. 65 (Tr. 152-54, 255-56, J2b-28). it IB 
consistent with respondent's story that he would have tried to sort 
out (and keep in inventory) the lightest steers, i.e., those from Lot 
No. 65, and send the 43 originally in Lot No. 68 to Gentry. 

As stated in III(B), supra, since the alleged Pittsfield weight of 
the alleged 67 head mixture was 39,590 pounds, and the weight ol 
the 43 steers remaining for Gentry, after other steers weighing 
12235 pounds were sorted off, was 27,265 pounds, that necessarily 
means that, according to respondent's story, 24 steers were sorted 
off weighing 12,235 pounds (67 -43 - 24). 

To test for feasibility whether even the 24 lightest steers from 
the G4 steers in Lot No. 65 (or from either lot) could have been so 
light as to weigh only 12,235 pounds in Pittsfield, 1 determined the 
average purchase weight per head of the steers in each of the six 
lots of steers comprising Lot No. (55 (by dividing the purchase 
weight of each lot by the number of steers in the lot) (see JO Kel. 
166 p 146). The number of head, purchase weight of lot, and aver- 
age purchase weight per head as to each of the six lots comprising 
Lot No. 65 is set forth in the following table. 

Number of Head, Lot Purchase Weight, and Average Purchase 
Weight Per Head of Steers in Each Lot in Lot No. b5 

Pur- 
No, chase Average Purchase 
of Weight Weight Per Mend 
Head of Lot (Pounds) 
(Pounds) 

10 5,625 562.5 

2 1,125 562,5 

29 16,955 584.7 

12 7,750 645.8 

5 2,465 493 

6 3.135 522,5 

Total 64 37,055 
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Similar figures for Lot No. 68, consisting of 43 head, are set 
in the following table. 

Number of Head, Lot Purchase Weight, and Average Purchj 
Weight Per Head of Steers in Each Lot in Lot No. 68 



Pur- 
No, chase Average Purchase 
of Weight Weight Per Head 
Head of Lot (Pounds) 
(Pounds) 


15 


8,725 


581.7 


10 


6,645 


66 4. 6 


5 


3,685 


737 


13 


7,675 


5S0.4 



Total 43 26,730 



The 24 lightest steers from either Lot No. 65 or Lot No. 68 \ 
consist of 23 head from Lot No. 65, specifically, the two top lot 
the two bottom lots from Lot No. 65, i.e., 10 head weighing 
pounds, 2 head weighing 1,125 pounds, 5 head weighing 
pounds, and 6 head weighing 3,135 pounds, together with 1 
from Lot No. 68 with an average weight of 581.7 pounds, \ 
rounds to 580 pounds. The actual purchase weight of those 24 
est steers would be as follows. 

Purchase Weight of 24 Lightest Steers in Lot Nos. 65 and 6: 



From 
Lot 
No. 

65 

65 
65 
66 
68 
Total 



of 


Weight 




Head 


(Pounds) 




10 


5,625 




2 


1,125 




5 


2,4fi5 




6 


3,135 




1 


580 


(average) 


24 


12,930 





for 2S of 
from the lighter Lot No. 65, are actual 



GEORGE W. SAYLOR, JR. 239 1 

Volume 44 Number 6 

chase weights as shown by the purchase invoice for Lot No. 65." 
Only 1 of the 24 steers (the one from Lot No. 68) has an estimated 

weight. 

To determine the maximum amount of shrink respondent would 
regard as reasonable for these 24 steers (i.e., we are trying to get 
them as light as possible to see if the "lightest of the light could 
be as light as respondent's worksheet claims they were), I used the 
same 29 pounds per head which respondent used in his Jabncated 
worksheet for Transaction 4 (JO Ref. 62, p. 32), discussed in KB), 
supra which is the maximum claimed shrink in any of the transac- 
tions ss Since the alleged 29 pounds per head (average) shrink m 
Transaction 4 was based on 94 steers also purchased in Kansas 
City as Lot No. 62X, with an average weight of 826 pounds per 
head (JO Ref. 46, p. 31), or 247 pounds per head heavier than Lot 
No 65 (826 -579 = 247), one would normally expect more pounds 
per head shrink in the heavier animals. Accordingly, 29 pounds per 
head shrink on the 24 "lightest" steers should be the maximum 
amount respondent would claim as reasonable. (In fact, it should be 
substantially more shrink than respondent would claim as reasona- 
ble.) ,, , 
Twenty-nine pounds per head shrink on 24 steers would equal 
696 pounds (24 x29 = 696), which rounds to 695 pounds. Subtract- 
ing 695 pounds from the purchase weight (12,930 pounds) of the 24 
-lightest" steers leaves 12,235 pounds for the Pittsfield weight of 
the 24 lightest steers in Lot Nos. 65 and 68 (12,930 -695 = 12,235 X 
That is the exact alleged weight of the 24 steers allegedly sorted oil 
of the mixture from Lot Nos. 68 and 65! 

This means that to be consistent with respondents worksheet 
and the testimony of respondent and Mrs. Manson, the 24 steers in 
the alleged mixture not sent to Gentry had to be the 24 lightest 
steers in all of Lot Nos. 65 and 68. And, as shown above, the M 
"lightest" steers in Lot No. 65 had to be included in the mixture, 
In other words, when the two lots allegedly became mixed by some 
miraculous occurrence, out of the 64 steers in Lot No. 60 the M 
lightest steers in Lot No. 65 just happened by chance to be the ones 
included in the mixture. If any of the heavier steers from Lot No. 

-Since the lightest lot in Lot No. 6B-(B81.7 pounds) is only 8 pounds lighter -than 

the second heaviest lot in Lot No. 66 (584.7 pounds), it is possib le that all 24 steeia 

i the group allegedly weighed off by respondent at 12,235 pounds -uld have com 

from l!t No. 66. But for the purposes of this analys B, we will assume that .only 

head from the 24 head allegedly weighed off at 12,235 pounds came from Lot No. Wj 

Respondent's claimed shrink was 28 pounds in Transactions 1, 2 9 and 11 (HX 
3, 7A 50 61), 25 pounds in Transactions 6 and 7 (RX 35, 39A), and 24 pounds in 
Transaction 10 (RX 55). 



2392 PACKERS AND STOCKYARDS ACT 

Volume 44 Number 6 

65 had gotten into the mixture, the weight of the 24 steers alleged- 
ly not sent to Gentry would have been greater than 12, 235 pounds 
the weight claimed by respondent for the 24 steers not sent to 
Gentry (JO Ref. 172, p. 147), which would have correspondingly re- 
duced the invoice weight to Gentry (JO Ref. 173, p. 147). 

It should be emphasized, again, that I am not disagreeing with 
respondent's position that if a mixture had occurred, as respondent 
claims, he would have sorted off the lightest steers, i.e., those from 
the 64-head Lot No. 65, leaving the heavier steers from the 43-head 
Lot No. 68 to go to Gentry. But my point here is that the steers 
which happened to make their way into the alleged 67-head mix- 
ture had to include the 23 lightest steers from Lot No. 65, to be 
consistent with respondent's worksheet. The odds against that hap- 
pening are so astronomical as to be not worth fully computing, 

The odds of the first of any one of the 23 "lightest" steers in Lot 
No. 65 getting into the mixture would be 23 in 64; for the second 
(given that one of the 23 "lightest" was in the mixture), 22 in 63 h 
etc_ So the formula for computing the odds of the 23 lightest steers 
in Lot No. 65 getting into the mixture would be 2 % 4 X a %3 x 2 Mn 
etc. The probability of just the last four steers (of the 23 lightest) 
getting into the mixture (given that the other 19 were in the mix- 



n = >."MBO - 

.0000067 = 1 m 149,254 (1 -.0000067 = 149,253.7)). Adding one 
more steer, i.e., to compute the odds as to the last five steers in- 
stead of the last four, would decrease the odds to 1 in 1,373,137. 
a ~ 6 ,? ability f the fifth steer would b e % 8 . or % 2 (46 +5 - 



Although I do not give significant weight to this analysis (since 
the selection of the 24 "lightest" steers was made from the avww 
purchase weight per head) it is another circumstance that lends 
it least some support to my inference as to this transaction. 



* ^^ ln the analysis since eve " if * * Burned thnt only 
h ' 5he " Lot N ' 65 had to '' 



( ' 

V miXtUre ' t0 be C nSiStent With respondent's worksheet, the 
tall largepercenta ^ <* the 23 Jightest steers in Lot No. Gfi 



v f t he fiu T ture would be 

" 



u 

pound tiif 

A , pounds per head - A " d evo ir 

" ' " the %Ure f 12 ' 325 ^ f' ^ Weif (h1 



steers in Lot No , f n , e dds against 18 or 19 

be Smen^uf- '' aCCldentally makin ^ "" way into the alleged mixture ulc 
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Based on the circumstances set forth above in this section, par- 
ticutarty Mr. McGlauchlen's affidavit, I infer that the worksheet 
01 Transaction 5 was a complete fabrication to cover up respond- 
enfs fraudulent addition of 2% to his purchase weight of he 48 
steers in Lot No. 68. The figures on the worksheet shown* the al- 
iened Pittsfleld weight of 67 head mixed from Lot NOB. 68 and 60, 
the weight off of (24) animals weighing 12,235 pounds, and the re- 
sulting weight of 27,265 pounds are all fraudulent. 

T re never was a mixture of Lot Nos. 68 and 65. Lo No. 68, 
con sting of the 43 steers purchased at Kansas City, were 
"haded .from the stockyards at Kansas City, Missouri, to Mr. 
Gentry's farm about (3) three miles outside of Hannibal, Missouri 
and "Mhese 43 steers went straight through and were not unloaded 
until [Mr. McGlauchlen] made delivery at Mr. Gentry's farm 

net Hannibal, Missouri" (CX 18, pp 2, 4). Hence the invoice 
weight of 27,265 pounds was arrived at by adding exactly 2% to .e 
sp ndent's purchase weight of 26,730 pounds. The entire worksheet 
was fabricated after the fact to cover up respondents fraudulent 



me scale ticket for Transaction 5 is a complete fraud 
(RX 31), The scale ticket is reproduced in IX(C), m fra. The scale 
Ucket, which shows the weigher as "Saylor," shows that 21 steers 
and 22 steers, for a total of 43 steers, were "Sorted out #60 KC, 
#68 KC" The scale ticket shows two printed weights, IA.MO 
pounds and 13,720 pounds, which total 27,265 pounds, respondent s 
nvoice weight to Gentry. But since the 43 steers were not sorted 
out of a mixture of Kansas City Lot Nos. 68 and 65, the scale ticke 
(as well as the worksheet) was fabricated to cover up respondents 
fraud. In other words, the scale ticket was printed without any 
livestock being on the scale. 

Since the scale ticket is serially numbered, I infer that ,t was 
fabricated on September 1, 1978, the same date as the invoice to 
Gentry; otherwise, the serial number would be out of sequence 
which would have been readily apparent to one of complainant s 
investigators. I infer that the worksheet was fabricated sometime 
after January 29, 1979, when all of respondent's records were re- 
quested by complainant's investigators. 
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E. Respondent Cheated Gentry Out of $806.69 in Transac- 
tion 5. Gentry Was Satisfied with Respondent's Live- 
stock, but Thought He Had Only Been Charged on the 
Basis of Respondent's Weights and Prices, Plus 25<J 
Commission, Whereas, in Fact, the Weight Was 
Padded Exactly 2% and the Commission Charged Was 
$2.01 Per Cwt, Eight Times the Agreed-Upon Commis- 



sion. 



Mr. Gentry was one of the two customers for whom responded 
purchased livestock on commission. On March 26, 1979, not quite 
months after Transaction 5 occurred, Mr. Gentry signed an affith 
vit prepared by complainant's investigator, William E. Gentry (T: 
33) (no relation to respondent's customer), and witnessed by M] 
Kostelecky, complainant's auditor, in which he states that respom 
ent turns his "purchase price and weights to me and charge[a] me 
commission of 25$ per cwt and the cost of trucking from where h 
purchased the cattle to my feedlot" (CX 15, p. 5). 

As shown in I(EJ(2), supra, respondent also testified that hi 
commission was 25<? per cwt in the fall of 1978. 

When Mr, Gentry, the customer, testified at the hearing 3 ycnr 
and d months after the transaction, he had almost no recollectioi 
of the transaction (Tr. 36). But, after looking over his affidavit, h 
testified that he signed the affidavit and that he did not wish t 
make any additions or corrections or deletions to the malaria 
that appears therein" (Tr. 34). He testified, "This seems to be 
sentially what I told Mr. William Gentry" (Tr 34) 

Respondent's purchase price for the 43 steers in Lot No. 68 wa 

?rn P fi C 7 ( T PUted b ? Aiding m's purchase price, $16,15(1.1): 
JO Ref. 154, p. 143), by the cwt, 267.30 (JO Ref, 152, p. 148)). Hi 

\ ge Wa ,M* per cwt " Addin e his P** Pri 

charge and 25$ per cwt commission results in the tola 



steers, 26,730 

- tifiwaon AJJ - - ntl 7 of $16,329.36 ($61.09 x2(>7.fl 

Hef 159 1441 i respondent ' s $ 25 - 70 insurance charge <J( 

($1632936 P ' + S25TT) - ? & ^^ Com P uted chai 'g e of $16,356.01 

' t ' p plo,355.06), which is the correct invoice 

fi^urp fm^lSr b f e , d . up011 their agreement. Subtracting tha 
gUie trQm the actual lnvoi ce price of $17,161.75 (JO Ref. 160, p 

7 ' Fifty cents per cwt less 20% <CX 6 n 9V* fin v a ^ ^ ' * 
failed to reduce his transportation chm.^ by 20% = $ Com P lainnnt ' 8 taW ' 
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U4) results in an overcharge of $806.69 ($17,161.75 -$16,355.06 = 

&r. 

Cent's overcharge of $806.69 is, of course, the amount of 
Profit respondent made in Transaction 5 over the P f ^"^ 
have been made by a legitimate order buyer charging Gent y 25* 
Per cwt commission (since the overcharge was computed on the 
Wis of purchase price, trucking cost, plus 25* per cwtX A ^eg.ti 
mate onL buyer charging 25* per cwt comnnss .on woul hav 
made a profit of $66.83 on Transaction 5 ($.25 X 26 7.3U - *v.w 
The computations in the preceding paragraph include fta $ 66 ffl 
which, added to respondent's overcharge of $808.89, lesults 
total profit to respondent in Transaction 5 of jf"' 5i 

Since respondent padded the weight by 535 pounds in Transac 
tion S portion' of his profit resulting from the fraudulent 
weight padding can be determined by multiplying he a of 
padded weight by the price per cwt charged Gentry, $62.8o (JU Ktt 
1687 144X which shows that the profit from respondent's we.ght 
padding was $336.25 (5.35 X$62.85 = $336.25). 

That portion of respondent's profit resulting from Ins comm on 
overcharge can be determined by subtracting h,s we ght paddng 
profit from his total overcharge, which equals $470 44 (8Ub.W 



is due to rounding.) , , . 

Since respondent's commission overcharge was $1.76 pe. cwl, ,h 
total commission was $2.01 per cwt ($1.76 + $26 = W-OU, 8 
times the agreed-upon 25* per cwt commission ($2.01 -1Mb - w. 
Transaction 5 is.Verefore, an extremely Hagrant vio a 10,, R - 
spondent was an agent owing the highest degree d ^ loyal y ta ,* 
tn-incinal Mr Gentry. Midwest Farmers, Inc. v. United States, Ml . 
I nn 01 102 m Minn 1945) (3-judge ct). He violated h,s trust by 
Sing Mr GenS out of $806.69, $336.25 from adding 2% to the 
weight by means of'his pocket calculator, and $470.44 by charging 
respondent more than the agreed-upon <= lon , 

Respondent's customer, Mr. Gentry, testified that he wa sate 
fied with the cattle that he bought from respondent (Tr.37). How 
ever he thought that he had only been charged upon the basis of 
rodent's weights and prices plus 25* and trucking. His affida- 
vit states (CX 15, p. 5): 
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E. Respondent Cheated Gentry Out of $806.69 in Transac- 
tion 5. Gentry Was Satisfied with Respondent's Live- 
stock, but Thought He Had Only Been Charged on the 
Basis of Respondent's Weights and Prices, Plus 25? 
Commission, Whereas, in Fact, the Weight Was 
Padded Exactly 2% and the Commission Charged Was 
$2.01 Per Cwt, Eight Times the Agreed-Upon Commis- 
sion. 

Mr. Gentry was one of the two customers for whom respondent 
purchased livestock on commission. On March 26, 1979, not quite 7 
months after Transaction 5 occurred, Mr. Gentry signed an affida- 
vit prepared by complainant's investigator, William E. Gentry (Tr. 
33J (no relation to respondent's customer), and witnessed by Mr 
Kostetecky, complainant's auditor, in which he states that respond- 
ent turns his "purchase price and weights to me and charge[s] me a 
commission of 25if per cwt and the cost of trucking from where he 
purchased the cattle to my feedlot" (CX 15, p. 5). 

As shown in I<E)(2), supra, respondent also testified that his 
commission was 25$ per cwt in the fall of 1978. 

When Mr. Gentry, the customer, testified at the hearing 3 years 
and 3 months after the transaction, he had almost no recollection 
of the transaction (Tr. 36). But, after looking over his affidavit, he 
testified that he signed the affidavit and that he did not wish to 
'make any additions or corrections or deletions to the material 
that appears therein" (Tr. 34). He testified, "This seems to bo es- 
sentially what I told Mr. William Gentry" (Tr. 34). 

Respondent's purchase price for the 43 steers in Lot No. Ci8 was 
560.44 per cwt (computed by dividing his purchase price, $16,155.92 
(JO Ref. 154, p. 143), by the cwt, 267.30 (JO Ref. 152, p. 143)) His 
trucking charge was 40$ per cwt." Adding his purchase price, 
trucking charge and 25$ per cwt commission results in the total 
price per cwt he should have charged Gentry, under their agree- 
ment, of $61.09 ($60.44 + $-40 + $.25 - $61.09). Multiplying this 
by the purchase weight of the 43 steers, 26,730 pounds, results in a 

* n ?ir oon , haVe Chm ' ged Gentry of $ 16 >329.36 ($61.09 x 267.30 
- W.oZJ.36). Adding respondent's $25.70 insurance charge (JO 

r?r WQM 14 L r UltS in a total com P^ed charge of $16,355.05 
($16,329.36 + $25.70 = $16,355.06), which is the correct invoice 
price to Gentry based upon their agreement. Subtracting that 
tigure trom the actual invoice price of $17,161.75 (JO Ref. 160, p. 

failed^rM" 6 ?^ !eSS 2 % (CX 5 ' P ' 9): *' 5 X ' 8 - *- 40 ' Complainant li*!e 
tailed to reduce Ins transportation charge by 20%. 
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144) results in an overcharge of $800.09 ($17,161.75 -$16,355.06 - 

$8QG.G9). 

Respondent's overcharge of $806.69 is, of course, the amount of 
profit respondent made in Transaction 5 over the profit that would 
have been made by a legitimate order buyer charging Gentry 25$ 
per cwt commission (since the overcharge was computed on the 
basis of purchase price, trucking cost, plus 25$ per cwt). A legiti- 
mate order buyer charging 25* per cwt commission would have 
made a profit of $66.88 on Transaction S ($.25 X 267.30 - $66.88). 
The computations in the preceding paragraph include that $66.83, 
which, added to respondent's overcharge of $806.69, results in a 
total profit to respondent in Transaction 5 of $878.52. 

Since respondent padded the weight by 5S5 pounds in Transac- 
tion 5, that portion of his profit resulting from the fraudulent 
weight padding can be determined by multiplying the amount of 
padded weight by the price per cwt charged Gentry, $62.85 (JO Ref. 
158, p. 144), which shows that the profit from respondent's weight 
padding was $336.25 (C.S5 x $62.85 - $986.25). 

That portion of respondent's profit resulting from his commission 
overcharge can be determined by subtracting his weight padding 
profit from his total overcharge, which equals $470.44 .($806.69 
-$336.25 = $470,44). Or it can bo determined by subtracting the 
correct price per cwt that should have been charged, $61.09, from 
the price per cwt actually charged, $62.85, which equals an over- 
charge of $1.76 per cwt ($62.85 -..$61.0!) - $1.76). Multiplying the 
overcharge per cwt by the total pounds results in a commission ' 
overcharge of $470.45 ($1.76 x 267.80 $470.45). (The 1$ difference 
is due to rounding,) 

Since respondent's commiaHion overcharge was $1.76 per cwt, Ins 
total commission was $2.01 per cwt ($1.76 + $.25 = $2.01), ^or 8 
times the agreed-upon 250 per cwt commission ($2.01 -^5 - J. 
Transaction 5 is, therefore, an extremely flagrant violation. Re- 
spondent was an agent owing thu highest degree of loyalty to his 
principal, Mr. Gentry. Midwest Farmers, hie. v. United States, feO. 
Supp. 91, 102 (D. Minn, 1945) (It-judge ct). He violated his trust by 
cheating Mr. Gentry out of $806.00, $886.26 from adding 2% to the 
weight by means of his pocket calculator, and $470.44 by charging 
respondent more than the agreed-upon commission. 

Respondent's customer, Mr. Gentry, testified that he was satis- 
fied with the cattle that he bought from respondent (Tr d7). How- 
ever, he thought that he had only been charged upon the basis of 
respondent's weights and prices plus 2S* and trucking. His affida- 
vit states (CX 15, p. 5): 
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On or about September 1, 1978, he (Saylor) purchased 4't 
steers for me at Kansas City. The reason I know where the 
cattle come from because when they come in with the 
cattle I call Saylor and he tells me where they came from. 
The weights which Saylor paid for are the weights which ] 
paid Saylor for and the price which I paid for is the price 
Saylor paid for plus his 25$ commission and the cost of 
trucking from Kansas City to my feed lots. 

There is nothing in the record to indicate that Mr Gentry i 
we.ghed livestock at his farm. In fact, there is no indication in 
record that Mr. Gentry even has a livestock scale (Tr. 32-37) 
do not know whether Mr. Gentry would have been satisfied v 
tnc steers if he had known that he was overcharged $806.69 
IT! o-' T lght Paddi " E and a =on"^ion of $2.01 per cwt, 

^ o fee fih f "u lf He had SH11 remained satisfied ' l 
" Sanction that >uld be 



, > 

XIX 3 fab '' 1Cati0n f docum ents in this transact! 



!he T 87 a Ste C er- s U !" ^ reumstance Compel Me to Infer 
ember 1 m iv ^ AdamS ' Delavan ' Wisconsin, on S, 

' we hSam S7 steers Purchased b ^ 



E 
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. P N Res Pdent Added Exactly 2% to t! 

' 8 ' Worksheet (Show 



Agent, Ed Van 



Weighing 43 770P T'r m Psei S U, Missouri, 
!' D n Adams ' Hespondent 



4 eP 
Agent, Ed Van Ee Alt P ' f P Unds ' Respondent's 

,I50 Pounds on the\ Pur< l hased 7 Steers Weighing 
Sa^ * I" e for c? ^ (Se P^ber 13, 1978) 
"< Sold to Long in T arr Lon S. Which Respond- 
ht of Exactly 2% Air ','?" 2 at an Increa ^ in 
13 Head rt * aUSed by 



ea rt su- 
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Respondent's purchase invoice for livestock purchased at Spring- 
field, Missouri, by Ed Van Ee is reproduced on the next page (RX 
5). Respondent's carbon copy of his invoice to Don Adams, Delavan, 
Wisconsin, dated September 14, 1978, is reproduced on the follow- 
ing page (CX 6, p. 1; identical to RX 36), and respondent's carbon 
copy of his invoice to Carroll Long, Pleasant Hill, Illinois, dated 
September 15, 1978, is reproduced on the third page following this 
(RX 8). 
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K- ",-r.iit-ni'K Purchase Invoice For Transactions 2 and 6 (RX 5) 



Oiark "''mission Co. 

/'" Unit., stock Yards 
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Transaction G Invoice Copied From Respondent's Records (CX 6, p. 1) 



\ao *ffI 

LIVESTOCK ORDER BUYERS 

P.O. BOX'237 
P1TTSFIELD, ILLINOIS 62363 ' 

PHONE (217)285-4186 
(2|7>285-40H 

50LDT6 

- - -...- ^ .'jfy^Li 
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HEIGHT PRICE 
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Transaction 2 Invoice Copied From 



Respondent's Records (RX 8) 
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The livestock purchased for Mr. Adams in Transaction 6 (JO Ref. 
186, p. 188) and Mr. Long in Transaction 2 (JO Ref. 178, p. 188) was 
purchased at Springfield, Missouri, by Mr. Ed Van Ee (JO Ref. 175, 
p. 188), at respondent's request (JO Ref. 177, p. 188; Tr. 316-17). Re- 
spondent testified that Ed Van Ee buys livestock for him at Spring- 
field, Missouri, when respondent is not there, and that Ed Van Ee 
uses an Quark Commission Company Invoice (JO Ref. 176, p. 188) 
S the sheet of paper on which he invoices respondent. Respondent 
testified as to Transaction 2 (Tr. 316-17): 

A. O.K., if I am reading this right, it looks like these 
cattle that we used to make up the bulk of that load came 
from Springfield, Missouri, through Ed Banee [Van Ee], 
who is an order buyer, that when I'm not there, he does 
my work for me. 

Now, I think this might be a little misleading. To get 
the bills to me he borrows one of these slips off the Ozark 
Commission Company which, to me, means nothing other 
than I happen to know what it is, and makes out the bill 
for me so he can get he lives at Pella, Iowa, this gentle- 
man does, so he puts my information on an Ozark Com- 
mission Company I don't know whether this is a check-in 
slip or what it is, but this happens all the time- He just 
grabs a sheet of paper so he can get it on the truck that 
[sentence not completed by reporter]. 

And it looks like, according to this, we worked Mr. 
Long's cattle out of Buyer No. 11, which would be, through 
the Springfield yards, would be charged Green-11. Now, I 
can't explain the Green, but that's the way they charge 
the cattle, or that's the way we got started, so, what that 
means is anybody's guess. 

Mrs. Manson was not aware of the fact that the livestock was not 
purchased through the Ozark Commission Company, but she ex- 
plained that "Green," which appears on the Springfield purchase 
invoices dated September 13, 1978, for the Transaction 2 and 
Transaction 6 livestock (CX 2, pp. 6-8; CX 6, pp 6-8) is the buyer 
number used by Ed Van Ee. She testified (Tr. 144): 

A, Exhibit 5 is the purchase sheet of cattle that was pur- 
chased through the Ozark Commission Company. 

Q. Where is the Ozark Commission Company? 
A, Springfield, Missouri. 
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B7G). That is exactly 2% more than respondent's purchase weight 
3f the 87 steers the day before. That is, a person using a calculator 
to add exactly 2% to the purchase weight would read 875.4 on the 
Calculator (.02 x43,770 = 875.4), which rounds to 875. 73 

On September 15, 1978 (JO Ref. 199, p. 190), 2 days after Van Ee 
aurchased 67 steers (JO Ref. 179, p. 188) at respondent's request for 
'Mr. Long" (JO Ref. 178, p. 188) at Springfield, Missouri, weighing 
12,150 pounds (JO Ref. 180, p. 188), respondent sold 67 steers (JO 
3ef. 200, p. 190) in Transaction 2 to Carroll Long, Pleasant Hill, II- 
inois, invoiced at 42,995 pounds (JO Ref. 201, p. 190), i.e., 845 
jounds more than respondent's purchase weight (42,995 42,150 
J45). That is exactly 2% more than respondent's purchase weight 
>f the 67 steers 2 days before. That is, a person using a calculator 
;o add exactly 2% to the purchase weight would read 843 on the 
lalculator (.02 x42,150 = 843), which rounds to 845. 74 

As shown in I(D)(4), supra, the odds of increases of exactly 2% 
>ver the purchase weight resulting from sorting would have been 1 
n 339 in Transaction 2 and 1 in 351 in Transaction 6. If there were 
lot a third transaction involved in the same purchase by Ed Van 
e on September 13, 1978, it would be quite simple to compute the 
idds that both purchases by Ed Van Ee for respondent would gain 
sxactly 2% as a result of respondent's sorting and substituting (re- 
pondent claims he substituted 12 head in Transaction 6 and 13 
lead in Transaction 2). The odds would be 1 in 118,989 (Vaaa X Vasi 
= Viia.QBo). The formula for computing these odds is set forth in 
; KG), supra. 

Similarly, it would be quite easy to compute the odds of 2% in- 
reases occurring in the two transactions involving Ed Van Ee's 
lurchase on September 13, 1978, for respondent, and the nonoccur- 
ence of a 2% increase in the third transaction. The third transac- 
ion involved 62 head weighing 44,815 pounds (JO Ref, 184, 185, p. 
88), (The record is silent as to whether there was any increase 
/hen respondent sold this lot to his customer, Mr. Venable.) A 2% 
ncrease in that transaction would have been an increase of 895 
ictmds (.02 X 44,815 = 896.3, which rounds to 895). The odds of an 
acreage of exactly 2% in that transaction would be 1 in 359 (895 
<2 -=-5 4- 1 = 359) (see I(D)(4), supra). Since there is 1 chance in 
59 that a 2% increase would occur in that lot, there are 358 



73 For a discussion as to why respondent rounded his calculated increases of ex- 
ctly 2% or exactly 3% to the nearest 5 pounds, see I(A), supra. 

74 For a discussion as to why respondent rounded his calculated increases of ex- 
ctly 2% or exactly 3% to the nearest 5 pounds, see I(A), supra. 
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POSTULATE 3: If A and B are mutually exclusive events, 
then the probability of A \JB equals the sum of the indi- 
vidual probabilities of events A and B.* 

1 As formulated here, the postulates of probability apply only when the 
sample space S is finite. When the sample space is countably infinite, 
(namely, when there are as many outcomes as there are whole numbers), 
the third postulate will have to be modified so that for any sequence of mu- 
tually exclusive events A], A 2 , Aa, . . ., 

P(A, UA 2 UAa U..J = P(A,) + P(As) + P(A,i) + ... 

Thus, if the probability that a football team will win a certain game is 0.68 
and the probability that it will tie is 0.05, then the probability that it will 
win or tie must be O.G8 + 0.05 = 0.73; if the probability that a person who 
applies for a job was born in the State of New York is 0.22 and the proba- 
bility that he was born in Pennsylvania is 0.18, then the probability that he 
was born in either state must equal 0.22 + 0,13 = 0.35. 

Here, there are only four possible combinations (events) involv- 
ing two or more increases of 2% in Van Ee's purchases. Van Ee 
purchased livestock at respondent's request for Long, Adams and 
Venable. The four combinations of events are (a) Long and Adams 
increased 2%, Venable did not; (b) Long and Venable increased 2%, 
Adams did not; (c) Adams and Venable increased 2%, Long did not; 
and (d) Long, Adams, and Venable all increased 2%. The individual 
probabilities for Long, Adams, and Venable are set forth above in 
this section. The sum of the individual probabilities of the four pos- 
sible events is .0000243, or 1 in 41,152 (1 -=-,0000243 - 41,152), de- 
termined as follows: 7G 



wont to determine the probability that one independent event and another inde- 
pendent event both will happen you multiply their individual probabilities. Theso 
formulas and calculations are neither difficult nor complex. Anyone who hat) hud 
high school arithmetic should be able to understand and use them. And with ti 
pocket calculator, you don't even need to use high school arithmetic. Hence respond- 
ent can have no legitimate objection to the statistical calculations set forth in thin 
decision. 

70 The probability of two or more of Van Ee's three purchases having 2% weight 
increases from substituting animals can also be determined by using the binomial 
probability distribution formula (see I(D)(4), supra). 
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To put these figures into perspective, respondent engaged in 
about 300 transactions during the period involved here ( I(D)(4), 
supra), which was a little less than 4 months. At that rate, he 
would engage in about 1,000 transactions a year. So we could 
expect that when respondent purchased three lots at a particular 
time to fill orders for customers (or had them purchased by an 
agent it makes no difference), and sorted and substituted animals, 
at least two of the lots would gain exactly 2%, by chance, about 
once every 41 years. 

I am not willing to infer that the Adams and Long transactions 
were the one time in 41 years that this happened by chance. 
Rather I infer from those remote odds that the 2% increases oc- 
curred because respondent used his pocket calculator to add 2% of 
the Adams and Long purchases. In other words, the invoices from 
Van Ee to respondent (RX 5) and from respondent to Adams (CX 6, 
p. 1) and Long (RX 8), containing increases of exactly 2%, are 
"smoking guns," which, standing alone, would be enough to lead 
me to infer that respondent added weight by pencil in the Adams 
and Long transactions, i.e., Transactions 6 and 2. 77 

B. Respondent's Transaction 6 Worksheet Shows the 
Pittsfield Arrival Weight of 87 Head, Shrink Comput- 
ed at 25 Pounds Per Head, the Weight of 12 Head Re- 
moved (Increased by 300 Pounds of Prorated Shrink, 
i.e., 25 Pounds Per Head), the Weight of 12 Head Sub- 
stituted from Inventory, and the Resulting Invoice 
Weight of 44,645 Pounds. Respondent's Scale Ticket 
Shows the Same Total Weight, 44,645 Pounds, but 
with 400 Pounds of "Pro Rate" on "16 hd." 

Respondent's worksheet (RX 35) and scale ticket (RX 34) for 
Transaction 6 are set forth on the next page. The cover sheet to the 
exhibits introduced by respondent for Transaction 6 is set forth on 
the following page. 



TT Even if we were to calculate the sum of the four individual probabilities by 
reducing each individual probability by half, i.e., if we were to assume for some il- 
logical reason that whenever respondent sorted animals and made substitutions, 
there could only be a gain, never a loss in weight, the odds against two or more 
increases of exactly 2% would be 1 in 10,309. (The individual probabilities would be: 
Long WTO, Adams VIIB, and Venable Wso. The events would equal: (a) .0000332, (b) 
.0000324, (c) .0000313, (d) .0000001, for a total of .0000970. 1 -=-.0000970 = 10,309.) 
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Respondent's Transaction 6 Worksheet 



(RX 35) 
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Respondent's Transaction 6 Scp'e Ticket <RX 34) 

I 
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Respondent's Cover Sheet To Transaction 6 Exhibits 
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Respondent's scale ticket shows three printed weights (JO Ref. 
222, p. 199) plus a pencil addition of 400 pounds (JO Ref. 226, p. 
199) "Pro Rate" (JO Ref. 227, p. 199), totalling 44,645 pounds (JO 
Ref. 228, p. 199), the invoice weight to Adams (JO Ref. 194, p. 189), 
The scale ticket also has the notation "sorted out Springfield & 
West Pen" (JO Ref. 223, p. 199), and, opposite "400#," the notation 
f '16 hd Springfield + 25# Per Hd" (JO Ref. 225, p. 199). The 
weigher is shown as "G.S." (JO Ref. 229, p. 199), i.e., George Saylor. 
Before beginning a tedious mathematical discussion, I should 
state at the outset that this subsection demonstrates that if re- 
spondent had substituted one crippled steer and 11 light steers, and 
replaced them with 12 steers from respondent's inventory, as al- 
leged, the computations on respondent's worksheet are exactly cor- 
rect, i.e., the weight shown on the worksheet resulting from the 
substitution, 44,645 pounds (JO Ref. 221, p. 199), is precisely cor- 
rect. 

It is important that the court understand the mathematics of 
this worksheet because when Mrs. Manson was cross-examined as 
to why there was 400 pounds of prorated shrink on the scale ticket, 
she could give no explanation. Respondent's ready explanation, 
which is shown to be perjury ( IV(C), infra), was that a mistake 
was made, and that Adams should have been invoiced for an addi- 
tional "2,100" pounds, "or something like that" (Tr. 328). 

As shown below in this subsection, there is no mathematical 
error on respondent's worksheet. (His error was in fabricating a 
worksheet and a scale ticket with a fatal discrepancy, and then at- 
tempting to explain away the fatal variance by perjury.) 

The easiest (but not the best) method of demonstrating that there 
is no error in the computation of the 44,645-pound invoice weight 
computed on the worksheet (assuming for this discussion that the 
12 steers were substituted, as alleged) is to check the arithmetic on 
respondent's cover sheet to his Transaction 6 exhibits. The cover 
sheet shows that respondent made three purchases from Ozark 
Commission Company on the same date, 78 consisting of 87 head 
weighing 43,770 pounds (JO Ref. 231, p. 200), 62 head and 67 head 
(JO Ref. 233, 236, p. 200). The purchases of 62 head and 67 head at 
the same time are not relevant to Transaction 6, except that 2% 
weight increases in the 67 head purchase (for Transaction 2) and 

"The date of September 10, 1978 (JO Ref. 230, p. 200), is erroneous since. H 
shown in IV(A>. supra, Ed Van Ee made this purchase for respond en " Septo.n- 
bar 13, 1978. Ozark Commission Co. is also erroneous since ^ponder, testi fied U , n I 
Van Ee merely uses Ozark's invoice forma for convenience (Tr. 316), an illegality 
that we are not concerned about in this case. 
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the 87 head purchase (for Transaction 6) would occur by c 
only 1 time in 41,152 (see IV(A), supra). 

Respondent's cover sheet shows that from the 87 head 
had a purchase weight of 43,770 pounds," respondent rem, 
cripple weighing 460 pounds (JO Ref. 237, p. 200) and 11 
*teers weighing 4,740 pounds (JO Ref. 238, p. 200). The cover 
then shows that respondent replaced the 12 steers removed w 

S^we* h (il 7 " P UndS (J Ref ' 289> P ' 2 0)l resultin * 
'JO Ref. 240, p. 200) sent to Don Adams. ' P ' > ^ ^ ^ 
easy to determine from a pocket calculator tlu 

i;07'> ~ nr!r ! OVer Sheet is Correct < 43 - 770 -460 -4,7 
th-u ,-M > , , examination of respondent's worksheet s 
and, in addition C nSiStent with the cover sheet ^ J^t disci 
I*r head shrink which respondent included in the weight of*tl 
illegally removed (for a total of 300 pounds of 
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weight respondent subtracted from the purchase weight (JO Ref. 

209, p. 199). 

Respondent then subtracted 11 "Lite" weighing 4,740 pounds (JO 
Ref. 213, p. 199). The computation for the weight of the 11 light 
steers is shown on the right-hand side of the worksheet. The al- 
leged Pittsfield weight of the 11 light steers, 4,465 pounds (JO Ref, 
214 p 199) was increased by their prorated shrink of 25 pounds 
-per' head, i.e., by 275 pounds (JO Ref. 215, p. 199) (11 X25 = 275). 
Although the worksheet does not show the result of the addition of 
4,465 pounds plus 275 pounds, which equals 4,740 pounds, 4,740 
pounds was subtracted from the purchase weight of the 87 head 
(JO Ref. 206, p. 199), as the weight of the 11 "Lite" removed (JO 
Ref. 213, p. 199). 

Subtracting the computed weight (including 25 pounds per head 
prorated shrink) of the 1 cripple and 11 light steers from the pur- 
chase weight of 43,770 pounds results in a computed weight of 
38,570 pounds (43,770 -460 -4,740 = 38,570) for the 75 steers al- 
legedly used from the 87 head purchased (JO Ref. 217, p. 199). 
Adding the Pittsfield weight of the 12 steers allegedly substituted 
from respondent's inventory, 6,075 pounds (JO Ref. 220, p. 199), re- 
sults in a total weight of 44,645 pounds (JO Ref. 221, p. 199) (38,570 
+ 6,075 = 44,645). . 

Hence an analysis of respondent's worksheet proves conclusively 
that there was no mathematical error in computing the invoice 
weight of 44,645 pounds, assuming that respondent removed 12 
steers, and substituted 12 from inventory, as alleged. The invoice 
weight of 44,645 pounds is exactly correct (assuming, erroneously, 
the truth of respondent's fable as to the 12 head substituted). More- 
over, the invoice weight of 44,645 pounds is based on the removal of 
12 steersnot 16-with their 300 pounds-not 400 pounds of pro- 
rated shrink involved in calculating the 44,645 weight figure. 

Mrs. Hanson's testimony on direct examination explaining the 
Transaction 6 worksheet is entirely consistent with the worksheet. 
She testified (Tr, 156-57): 

Q. Now, would you examine Respondent's Exhibit 35, 
please, and go through that for us? 

A That is a worksheet for Don Adams. There was 
eighty-seven steers, weighing 43,070 [43,770] at Springfield. 
They weighed in at Pittsfield at 41,585, having a transit 
shrink of 2,185, which would make for 25 pounds per head 
shrink. Out of those eighty-seven head, there was a crip- 
pled one that was taken off, averaged at 460. There was 
eleven light-head taken off at 4,740, which left seventy-five 
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Furthermore, either figure, 300 pounds or 400 pounds, was com- 
pletely false and deceptive as to the total amount of shrink includ- 
ed in the 87 head, assuming that 12 head had been removed and 
substituted, as alleged. 

The actual Pittsfield weight of the 87 steers sold to Adams m 
Transaction 6 (according to respondent's "substitution fable") was 
only 42,760 pounds, and the true prorated shrink was 1,885 pounds. 
This is computed as follows from respondent's worksheet. 

Actual Shrink in Transaction 6 According to Respondent's 

Worksheet 

Pounds 

41,585 Actual Pittsfield weight of 87 head (JO Ref. 216, p. 199} 
- 435 Actual Pittsfield weight of 1 "Crip" removed (JO Ref. 207, 

p. 199) 

-4,465 Actual Pittsfield weight of 11 "Lite" removed (JO Ref. 214, 
' p. 199) 

3(i,G85 Actual Pittsfield weight of 75 head remaining 
+6,075 Actual Pittsfield weight of 12 head added (JO Ref. 220, p. 
199) 



42,760 Actual Pittsfield weight of reconstituted load 

44,645 Weight shown on scale ticket (JO Ref. 228, p. 199) 

-42,760 Actual Pittsfield weight of reconstituted load 

1,885 Amount of prorated "shrink" included in scale ticket 



The total shrink included in the scale ticket could, of course, bo 
arrived at more simply by multiplying 75 head (JO Ref. 217, p. 
199), the number allegedly used from the original 87 head, by 25 
pounds per head shrink (JO Ref. 219, p. 199) (75 x25 = 1,876)."' 

ricated stories. For example, in the "companion" Transaction 2, discussed next, in- 
volving the same purchase by Van Ee for respondent as in Transaction 6, in which 
respondent's worksheet is identical to his Transaction 6 worksheet involved here, 
except that respondent allegedly removed 13 head in Transaction 2 and 12 head in 
Transaction 6, respondent's Transaction 2 scale ticket shows no shrink! The Trans- 
action 2 scale ticket, fabricated on the day after the scale ticket involved here, 
merely shows three printed weights totalling the invoice weight. 

>The 10-pound difference between 1,885 and 1,875 is due to "rounding." If wo 
multiply 75 head by 25.1, the actual shrink computed from the worksheet (2,185 
^87 25.1} (JO Ref. 212, 218, p. 199), the result is 1,882.5 (which rounds to 1,885). a 
difference of only 2.5 pounds from the 1,885 pounds determined in the table above. 
Since respondent's livestock scale weighs only to the nearest 5 pounds, there will 
always be a slight discrepancy if two different methods are used. 
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Q. And, the shrink on the trip was 2,185, or 25 pounds a 
head. Then the cattle were sorted and one cripple was 
taken off and it weighed, in Springfield, 435 pounds, right? 
Oh, I'm sorry, I beg your pardon, in Pittsfield it weighed 
435 pounds? 

A. Yes. 

Q, But we don't have a scale ticket for that? 

A. No. 

Q. Then, there were 11 light head that were taken off, 
and they weighed 4,465 pounds in Pittsfield? 

A. Mine isn't very visible, but I would say that is what it 
is. 

Q. But we don't have a scale ticket for that, right? 
A. No. 

Q. Then, we had 12 head added back in, and they 
weighed 6,075 pounds, right? 

A, Yes. 

Q, But we don't have a scale ticket for that, right? 

A. No. 

Q. Now, would you look at Exhibit 34, please, and again, 
I need some help with reading my copy of the scale ticket, 
in the far left-hand, bottom left-hand corner of the scale 
ticket, it is very faint; does that say, pro-rate? 

A. That would be the shrink. 

Q Now, we have pro-rate of 400 pounds, and to the right 
of that, 16 head, Springfield, 25 pounds per head, is that 
what that reads to you? 

A. Yes. 

Q. Then, that seems to show us that there is a pro-rata 
shrink on only 16 head out of the total, is that correct.' 

A. I didn't weigh these. I would have no idea. 
Q. Would you agree with me that, based on what is 
before us, I have come to a fair conclusion? 
A. Well, sir, I did not weigh them. I wouldn't 
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Q. (Interrupting) If my conclusion is accurate, that is, for 
a proratfi shrink of 400 pounds on only 16 out of the total 
was taken, would you have any idea why we do not have a 
pro-rata shrink on all of the cattle in that lot? 

A. No, I wouldn't, because I did not weigh them. I do my 
work off information given to me. I am in another office 
and J don't handle the weighing of the cattle unless there 
is an emergency and I have to go out there. So, I could not 
answer you this question. 

Judge WEBER: If I understand the questions correctly, 
they are not directed to you as the weigher of the cattle! 
they are directed to you for a reasonable explanation of 
these figures that are provided to you and that you work 
from. If his conclusion is unreasonable or inaccurate, you 
should tell him why the conclusion is unreasonable or in- 
accurate, not respond by who weighed them. If there is an- 
other explanation that he hasn't taken into consideration 
then, that would be appropriate to give him the other ex- 
planation. Do you understand? 

The WITNESS: The only explanation I could give him 
So by what is off this work sheet that is given to me. 



e variance betweon the 
*h i , mV lving 3 pounds of shrink on 12 head 





(Tr. 291, g WW ad]oumed fi lunch until 12:30 p.m. 
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Q. Could you refer to Exhibit Nos. 4 [34] through 36 
where there was a transaction of 87 head sold to Mr. 
Adams. 

A. O.K. 

Q. Can you tell us what occurred on this transaction? 

A. I very definitely can. 

Q, What happened here? 

A. It costed us 16,00 or 17,00 s2 pounds out of pocket. 
The shrink was not added on right. 

Q. All right. 

A. In other words, we failed to add all the shrink. 

Q. Would you explain what was done on this? 

A. It looks like the cattle was sorted, shaped up, 
weighed, and whatever, and then when we got ready to 
ship them, they 83 added 400 pounds when it should have 
been 20-whatever, 21 or something, really the exact 
amount that should have gone back and we only put on 
400. 

Q. Where is that shown in these exhibits? 
A. Excuse me? 

Q. Is that shown in Exhibit No, 34 [scale ticket]? 
A. Yes, sir. 

There is 400 pounds added on and there should have 
been, oh, like 2,100 or something like that. 

Q. So actually the man was underbilled on this particu- 
lar load of cattle? 

A. He sure was. 
Q, I see. 

** Respondent presumably said "16 hundred or 17 hundred," rather than "one 
thousand, six hundred or one thousand, seven hundred," resulting m the repor ters 
version with the correct figures, but with the comma in the wrong place. 1 ^nat re- 
spondent said "16 hundred or 17 hundred" is obvious since he testified hat the 
shrink figure on the scale ticket should have been "2,100 or Bomethmg like that 
(Tr. 328), which would be 1,700 plus the 400 shown on the scale ticket. 

** The "they" is respondent, George Saylor, according to the initials on the scale 
ticket (JO Ref. 229, p. 199). 
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A. When it was found out, it was far too late. 
Hence respondent testified that instead of being invoiced for 
44,645 pounds, Don Adams should have been invoiced for an addi- 
tional 1 600 or 1,700 pounds, which would have totalled 46,245 
pounds (44,645 + 1,600 = 46,245) or 46,345 pounds (44,645 + 1,700 
= 46,345). However, as demonstrated in the preceding subsection 
(IV(B)> by (i) the cover sheet to respondent's exhibits, (ii) an anaV 
ysis of every figure on respondent's worksheet, and (iii) Mrs. Man- 
son's explanation of the worksheet, the correct total weight, accord- 
ing to the story told on the worksheet, is the invoice weight of 
44 645 pounds. There was no mistake in computing Adams' invoice 
weight (based on the worksheet's fable that 12 head were substitut- 
ed)- , , , - , . - 4- 

It is easy to determine what respondent had in mind in his testi- 
mony He was saying that the scale ticket should have shown the 
prorated shrink of all 75 head allegedly used from the 87 head lot 
That would have totalled 1,875 pounds, computed on the basis of 2E 
pounds per head shrink (75 X25 = 1,875), or 1,885 pounds, 
shown on the table in IV(B), supra. Hence if respondent had use< 
Ms pocket calculator, I assume that he would have testified tha 
'he additional prorated shrink should have been 1,475 pound 
1,875-400-1,475). 

Presumably, respondent did not mean that the alleged shrm 
ram all 87 head should have been shown on the scale ticket, i,t 
2,185 pounds (JO Eef. 218, p. 199). The total shrink figure from tt 
entire load was not shown on any of respondent's scale tickets, i 
the transactions involved here, nor should it have been (even if tl 
transactions had occurred as respondent alleges), The total shru 
figure was necessary only to calculate the average shrink por liei 
for the lot, so that when animals were allegedly removed, for oxixi 
pie "1 Crip" weighing 435 pounds at Pittsfield (JO Ref. 207, 21 1, 
199), its weight could be increased by the average prorated shri 
per head, e.g., 25 pounds (JO Ref. 208, 219, p. 199); and then its C 
culated purchase weight, i,e. t 460 pounds (JO Ref. 209, 210, p. 11 
could be subtracted from the purchase weight of the entire lot, e 
43,770 pounds in Transaction 6 (JO Ref. 206, p. 199). 

However, respondent should have printed scale tickets for ev 
transaction showing the actual weight on the scale in Pittsfiold ' 
suming, erroneously, that respondent's worksheet fables wore tr 1 
which would have been 42,760 pounds in this case. Respond 
should have included a pencil notation as to the actual cimoun 
prorated shrink, 1,885 pounds in this case (according to roapc 
ent's fable) (see V1I(C), infra). 



GEORGE W.SAYLOR, JR. 

Volume 44 Number 6 



However, it was not respondents practice to hone^bout th. 
total amount of shnnk include^ ^.^^.s. In othe r 

was not even honest 



In any event, irrespective of what ^ ht p his exp!a . 

meant to say should have be er , a dc Wto*^ ^ scale ticket , 

uXre^c a c S cordin g to respondent's work- 
that respondent's expJanation was perjury, rather than a 

ss = V^c^-" - s 

^^h^r^^Stt e xpl ain the ,00 

pounds of shrink on 16 head. .! luncheon recess be- 

Second, there was a morning re "d * Urn cheon ^ 

lwe en Mrs. Hansons -oss-exam.nabon on h, ^ ^ 

e t ^his ^ ^ the ^ 



,, 

what occurred on this transaction fn. 328). He^ 
emphatically testified that "we faaed to add aU the^s 

" 



"coBted us 16,00 or f ^"j^ J on the transaction, 
shown above, respondent did not lose one i 

according to his worksheet. , nrevious iy discovered 

Fourth, respondent testified that he had ^ ^ load 

that Mr. Adams "sure was" " Jerl ^ t on .^^ r too late" CE. 
atfle," but that when 'it was found ou t, it B^ a ^ ^ ^ 
m. Hence, according rentB^tn y, rf ^^ 



o,her computations on respondent's **^ that respondent work- 
^'i in SI, />m, where 24 separate ^ c f howed m tho scale ticket only 
sheet and scale ticket were fabricated ^""^^ out of Lot No. 62X, and ne- 
955 pounds of shrink from the 38 head all egedryro r ^ ^^ alleg( ^ ly m . 

elected to show the additional 638 pounds of shun m> shrink flgures 

19160 poun s < 'P , 69 



elected to show the aMiwnai ooo H-- - y cBotn shrmK iiju. 

eluded from Lot No. 69 weighing 19,160 ^pounds H * ^ N ^ 62X nof Lot No G9 

were figmenU of respondent imagination since n exp]aining that respondent 

was used in Transaction 4.) See, also, n , purc hase by Van Ee in- 
showed no shrink on the scale ticket for the compan 
volved in Transaction 2. 



2.122 

PACKERS AND STOCKYAHDS ACT 
Volume U Number 6 



, but '00 'ate to 

nonsense! If respondent ha , I e " 0r m Ml ' A dam S ' favor 
underfed by 1, 600 c" J 






Additio ' 



ft fir p --rat s KSr 

J n addition to the f 

&$*S3S:=ZZ3XS 



inference tW r ansactions, where 

G that fabricated (he 



GEORGE W. SAYLOR, JR, 2423 

Volume 44 Number 6 

worksheet and scale ticket in Transaction 6 to cover up his addi- 
tion of exactly 2% to the purchase weight of the 87 steers sold to 
3on Adams: 

1. The invoice weight to Adams is exactly 2% more than the 
veight of the lot purchased for Adams the day before by respond- 
ent's agent, which would occur by chance 1 time in 351 (see 
t I(D)(4), supra; XII(A), infra); 

2. The printing of scale tickets not showing the actual weight 
>f the livestock on the scale at Pittsfield, which respondent claims 
le did, would have been such a flagrant violation of law that his 
:laim is not believable (see VIICCX3), infm); 

3. Respondent's claim that he went to all the trouble involved 
ii weighing livestock, without printing all the required scale tick- 
its, is not believable {see VII(C)(4), infra); 

4. Respondent failed to call as a witness his yardman who al- 
egedly weighed the livestock on arrival at Pittsfield, giving rise to 
in adverse inference (see VIII, infra); 

5. When complainant's investigators requested all of respond- 
rit's records on January 29, 1979, respondent and his bookkeeper 
ailed to furnish the scale tickets for the transactions prior to Mr. 
Costelecky's mid-October 1978 visit, which would have prompted 
hem to ask for non-existent worksheets (see IX, infra); 

G. None of the worksheets were furnished to complainant's in- 
estigators when all of respondent's records were requested on Jan- 
lary 29, 1979, which gives rise to the inference that they were not 
hen in existence (see IX(D), infra); 

1. Respondent admittedly bought some lots on order for par- 
icular customers, which gave him the opportunity to pad weight 
n the lots (see XII(B), infra); 

8. Respondent sorts livestock in some transactions, but nol 
thers, which gave him the opportunity to pad weight (claiming h* 
orted) without the customer becoming suspicious (see XII(C), 
nfra)\ 

9, Mrs, Manson wrote respondent's purchase price of the 87 
teers purchased the day before on her carbon copy of the invoice 
D Adams (JO Ref. 198, p. 189); JO Ref. 191, p. 188), which I infer 
f&B done so that Mrs, Manson would be able to tell respondent ex- 
ctly what his gross profit was on the transaction (see XII(D), 



10. The number of animals allegedly added by respondent in 
11 of the transactions exactly equaled the number of animals alleg- 
edly removed, even though customers ordered in approximate 
mounts (see XII(E), infra)', 
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ed), it is far to weak to be relied upon by complainant. (Complain- 
ant's attorney erred in even trying to rely on such weak testimo- 
ny.) Accordingly, I give no weight whatever to Mr. Bonnett's testi- 
mony. But if I were to give it any weight, it would be in complain- 
ant's favor. 

The customer in Transaction 6, Don Adams, did not testify, and 
there is no affidavit from Adams in the record. 

F. Respondent Cheated Don Adams Out of $625.45. 

For the reasons set forth above, I infer that respondent's invoice 
weight to Don Adams of 44,645 pounds (JO Ref. 194, p. 189) was ob- 
tained by adding exactly 2%, or 875 pounds, to respondent's pur- 
chase weight of 43,770 pounds (JO Ref. 188, p. 188). Accordingly, re- 
spondent overcharged Don Adams for 875 pounds (44,645 -43,770 
= 875) at $71.48 per cwt (JO Ref. 195, p. 189), or $625.45 (8.75 
X$71.48 = $625.45). 

Since respondent was acting as a dealer, rather than as an agent, 
he was free to charge Adams whatever the traffic would bear. Re- 
spondent's purchase price was $69,03 per cwt (computed by dividing 
respondent's purchase price of $30,215.74 (JO Ref. 191, p. 188) by 
the weight, 437.70 cwt (JO Ref. 188, p. 188), His transportation 
charge from Springfield, Missouri, to Delavan, Wisconsin (via Pitts- 
field), was $1.50 per cwt (CX 6, pp. 13-14), for a total cost of $70.f>H 
per cwt ($69.03 + $1.50 = $70.53). Subtracting respondent's cost of 
$70.53 per cwt from his invoice price of $71.48 per cwt (JO Rc-f, I!)!"., 
p. 189) results in a dealer mark-up of $.95 per cwt ($71.48 - $70.5;! 
= $.95), or almost four times the customary order buying commis- 
sion of 25(p per cwt. 

It is interesting to note that Ed Van Ee, who did the actual leg 
work of buying the 87 steers for Adams (JO Ref. 175, 186, 187, p. 
188), at respondent's request, charged respondent only 25$ per cwt 
commission, i.e., $109.42 (JO Ref. 190, p. 188) ($.25 X437.70 - 
$109.425). Respondent, who did no more than make a telephone call 
to Ed Van Ee, raised that almost four times, and then got out his 
pocket calculator to steal $625.45 from Adams through weight 

fraud. 

In one sense, since respondent did not perform the dealer func- 
tion of sorting and substituting animals, which he claims he per- 
formed, and indicated on the scale ticket that he had performed, he 
was entitled to no more than the customary order buying commis- 
sion of 25<t per cwt. In that sense, respondent was entitled to no 
more than $109.43 profit ($.25 X437.70 = $109.425). Instead, he 
made a total profit of $1,039.96, after paying Ed Van Ee's commis- 
sion (Expenses: $30,215.74, purchase price (JO Ref. 191, p. 188); 
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$656.50, transportation (CX 6, pp. 13, 14); $47.87, insurance (JO fief. 
196, p. 189); Total expenses, $30,920.16; Respondent received 
331,960.12 (JO Ref. 197, p. 189); Net profit: $31,960.12 -$30920 16 
- $1,039.96). That is 9 Mi times the order buying commission to 
which he was entitled (since he did not really perform the dealer 
function his scale ticket indicated he performed) ($10399o 
-j- 5109.43 - 9.5). (However, no part of the sanction is based on the 
fact that respondent marked up the price without performing the 
dealer function shown on the scale ticket.) 

This, obviously, is not one of the transactions where respondent 
was padding the weight, but cutting the price, so as to be able to 
underprice a legitimate dealer. Respondent was, in this trance- 
tion, charging almost four times the normal order buying commh- 
sion plus padding the weight to gain an extra $625.45 from the 
padded weight. 

V. 1 ; Transaction ^2 16 Circumstances Compel Me to Infer that the 
67 Steers Sold to Carroll Long, Pleasant Hill, Illinois on Sep- 
tember 15 1978, Were the Same 67 Steers Purchas d l^fe 
sponden 's Agent, Ed Van Ee, at Springfield, Missouri, on Set 
hfw HK^p' t0 , WWch Res P" d <>nt Added Exactly 2% to 
, R by R PenCi V nd that Res P de "^ Worksheet, Shov 
ng 13 Steers Removed and 13 Added from Respondent's Inven- 
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The left side of respondent's worksheet shows the purchase 
weight of the 67 steers, 42,150 pounds (JO Ref. 242, p. 226), the 
total transit shrink, 1,890 pounds (JO Ref. 245, p. 226), and the 
Pittsfield weight of the 67 steers, 40,260 pounds (JO Ref. 248, p. 
226; Tr. 230). Dividing the transit shrink by the 67 head results in 
an average transit shrink of 28 pounds per head (JO Ref. 246, p. 
226) (1,890 + 67 - 28.2, which rounds to 28). The worksheet then 
shows the weight of the 13 steers allegedly removed, 6,825 pounds 
(JO Ref. 249, 250, p. 226), leaving an actual weight of 33,435 pounds 
for the 54 steers remaining (JO Ref. 253, p. 226), 

The right-hand side of the worksheet again shows the purchase 
weight of the 67 steers, 42,1-50 pounds (JO Ref. 243, p. 226), from 
which the worksheet subtracts. 7,185 pounds (JO Ref. 244, p. 226), 
respondent's computed purchase weight of the 13 steers allegedly 
removed. This is where respondent's worksheet has its first mathe- 
matical error. The alleged. Pittsfield -weight of the 13 steers re- 
moved was 6,825 pounds (JO Ref. 249, 250, p. 226). Adding 365 
pounds shrink (28 X 13 = 364, which rounds to 365) -would result in 
a computed purchase weight for the 13 steers allegedly removed of 
7,190 pounds (6,825 + 365 = 7,190). Instead of subtracting 7,190 
pounds from the purchase weight of the 67 steers, the worksheet 
subtracts 7,185 pounds (JO Ref. 244, p. 226). 

Notwithstanding that mistake, the worksheet gets the right final 
result because when 7,185 pounds is subtracted from 42,150 pounds, 
another "mistake" appears, i.e., the result is 34,960 pounds (JO Ref. 
247, p. 226), instead of the correct figure of 34,965 pounds (42,150 
7,185 = 34,965; not 34,960). That, is a difficult mistake to make. 
Whether you use a calculator or subtract mentally, when you sub- 
tract "5" from "0", it is difficult to- get "0," instead of the correct 
"5," as the remainder. 

Following those two consecutive "mistakes," when the worksheet 
added the weight of the 13 steers allegedly substituted frorn-rr 
spondent's inventory, 8,035 pounds (JO Ref. 251, p. 226), the e: 
result is 42,995 pounds (JO Ref. 252, p. 226) (34,960 + 8,035 = 
42,995), the weight invoiced to Long, which, according to respond- 
ent, just happens, by chance, to be the same weight he would have 
gotten by adding 2% with his pocket calculator to his purchase 
weight. 

In some situations, the saying "All's well that ends well" is ap- 
plicable. But not here! I infer that respondent's worksheet was fab- 
ricated notwithstanding its "happy" ending that agrees with re- 
spondent's invoice weight to Long. The "correct" result, notwith- 
standing two consecutive mathematical "errors," makes one be- 
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Transition 2 Trip Sheet (CX 2, p. 13) 
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Transaction 6 Trip Sheet ,CX 6, p . 
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Transaction 8 Trip Sheet (CX 8, p. 8) 
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Transaction 11 Trip Sheet (CX 12, p. 13) 
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review the trip sheets before testifying. She must have known that 
she wrote the origin and destination information on the trip sheets 
reproduced above, which relate to almost half (5 of 11) of the trans- 
actions in which trip sheets were found (there were no trip sheets 
for Transactions 1, 5 and 14). Hence I infer that her testimony was 
deliberately false. (Note, also, that her initial answer to "Who fills 
out the trip sheets?" was "The drivers." It was only after complain- 
ant's attorney pursued the matter that she admitted that she does 
"writing on them.") 

Respondent's attorney attempts to save Mrs. Manson's false 
answer by arguing (Respondent's Reply to Complainant's Opening 
Brief on Remand at 1): 

The bookkeeper testified that both she and the truck 
driver wrote on the trip sheets. See Tr. 186. It is incompre- 
hensible how the complainant can attempt to twist this in- 
nocuous testimony into some kind of purported He. 

However, Mrs. Manson not only testified that "she and the truck 
driver wrote on the trip sheets," but she specified who wrote what! 
She testified that the drivers wrote "[w]here the cattle was loaded, 
where they took them" (Tr. 186). That translates into "ORIGIN" 
and "DESTINATION" on the trip sheets. Her testimony that the 
drivers wrote the origin and destination information was not true 
as to 5 of the 11 trip sheets in this case. 

Turning back to the trip sheets for Transactions 2 and 6, repro- 
duced above, in Transaction 6, in which complainant concedes on 
remand that the truck passed through Pittsfield enroute to the cus- 
tomer (the invoice is dated September 14, 1978, and the customer's 
check is dated September 15, 1978), Mrs. Manson wrote "SHIPPER 
Saylor L/S," ORIGIN Pittsfield, Illinois," "DESTINATION Dela- 
van, Wis" (CX 6, p. 13). In the "Description" she wrote "(Spring- 
field)" and "from Springfield to Delavan." Although there is no 
specific place on the trip sheet to show a stop at Pittsfield, this is 
how Mrs. Manson indicated the Pittsfield stop in Transaction 6 on 
September 14, 1978. 

On the same day, September 14, 1978, Mrs. Manson wrote the 
trip sheet for Transaction 2, in which complainant does not con- 
cede that the truck passed through Pittsfield enroute to the cus- 
tomer (the invoice is dated September 15, 1978, and the customer's 
check is dated September 18, 1978). The steers in Transactions 2 
and 6 were bought at the same time, September 13, 1978, by the 
same person, Ed Van Ee, at the same place, Union Stock Yards, 
Springfield, Missouri, and the trip sheets were written by the same 
person, Mrs. Manson, on the same day, September 14, 1978. 
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253, 251, p. 226), or 1,525 pounds less than the printed weights 
(42,995 -41,470 = 1,525). 

In addition, the scale ticket has a notation that the steers were 
"from Springfield" and "Woodenfeeder" (RX 6). The "Wooden- 
feeder"' is one of respondent's pens (Tr. 145-46). Respondent's work- 
sheet also shows that the 13 steers were added from respondent's 
"Woodenfeeder" (JO Ref. 254, p. 226). 

However, as shown above, 13 steers were not added from re- 
spondent's "Woodenfeeder." The invoice weight to Long resulted 
from respondent's addition of 2% to his purchase weight. Accord- 
ingly, 1 infer that the scale ticket was fabricated without any live- 
stock on the scale. 

Here, as in the case of most of the alleged re weighing transac- 
tions, I infer that the scale ticket was fabricated on the same day 
the 67 steers were sold to Long, so that the serial numbers would 
be in the proper sequence, and that the worksheet was fabricated 
sometime after January 29, 1979, when all of respondent's records 
were requested by complainant's investigators. 

B. Respondent Cheated Long Out of $558.12 in Transac- 
tion 2. The Fact that Long Was a Satisfied Customer 
Is Irrelevant. 

Respondent cheated Long out of $558.12 by the 845-pound pencil- 
weight addition (8.45 X $66.05 = $558.12). This was not one of the 
transactions where respondent padded the weight so that he could 
undercut the price charged by a legitimate dealer. A legitimate 
order buyer charging 25$ per cwt commission would have made a 
profit of $105.38 on this transaction ($.25 x 421.50 = $105.38). Re- 
spondent's net profit was $891.94 (Expenses: $27,206.21, purchase 
price (RX 5); $295.05, transportation (CX 2, pp. 13, 14); $42.60, in- 
surance (RX 8); $5, telephone call to Van Ee (estimated); Total ex- 
penses, $27,548.86; Respondent received $28,440.80 {RX 8); Net 
profit: $28,440.80 -$27,548.86 = $891.94). Subtracting respondent's 
weight-padding profit of $558.12 from his total profit of $891.94 
would have resulted in a profit of $333.82 without weight padding, 
or $228.44 more than a legitimate order buyer's profit at 25$ per 
cwt commission ($333.82 -$105.38 = $228.44). 

It is interesting to note that Van Ee, who did the actual leg work 
of buying the 67 steers at respondent's request for Long (JO Ref. 
176, 178, p. 188), charged respondent $105.37 commission (JO Ref. 
182, p. 188), i.e., 25$ per cwt ($.25 X 421.50 = $105,38). Respondent, 
who did no more than make a phone call to Van Ee, made a dealer 
mark-up of $333.82, i.e., over three times as much as Van Ee's 
charge to respondent (which is fine, under our free enterprise 
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The record does not show respondent's purchase date of the 131 
head purchased from Breckon Farms, Huntsville, Missouri, but his 
check and check stub are dated October 13, 1978 (JO Ref. 255, 256, 
p, 244}. Respondent's purchase from Breckon Farms totalled 131 
head (JO Ref. 264, p. 244), consisting of one lot of 46 head (JO Ref. 
257, p, 244) and one of 85 head (JO Ref. 261, p. 244). Both lots were 
purchased with a 3% "pencil shrink," i.e., respondent paid for only 
97% of the scale weight (JO Ref. 259, 263, p. 244). 

Specifically, with 3% pencil shrink, respondent paid for only 
35,439 pounds (JO Ref. 260, p. 244) of the actual weight, 36,535 
pounds (JO Ref. 258, p. 244), of the 46 head lot. Similarly, respond- 
ent paid for only 56,808 pounds (JO Ref. 265, p. 244) of the actual 
weight, 58,565 pounds (JO Ref. 262, p. 244), of the 85 head lot. After 
deducting the "pencil shrink," respondent paid for 92,247 pounds 
(JO Ref. 266, p. 244) for the two lots totalling 131 head (JO Ref. 264, 
p. 244), 

On October 12, 1978, respondent purchased 58 head (JO Ref. 271, 
p. 245) weighing 38,665 pounds (JO Ref. 272, p. 245) at Kansas City 
as Lot No. 62 (JO Ref. 269, p. 245). Respondent had these 58 head 
shipped directly to "Jennings, Emporia," Kansas (JO Ref. 268, p. 
245), via M&I Truck Line, Inc. (JO Ref. 270, p. 245). 

Respondent's total purchase weight for the 189 head in the three 
lots was 130,912 pounds, consisting of 92,247 pounds for the 131 
head purchased with pencil shrink (JO Ref. 266, p. 244), and 38,665 
pounds for the 58 head purchased at Kansas City (JO Ref. 272, p. 
245) (92,247 + 38,665 = 130,912). 

When a dealer purchases livestock with pencil shrink, and sells 
the livestock on the basis of his purchase weight, he is required to 
pass on the pencil shrink to his purchaser (see VII(B), infra}. In 
addition, Mr, Jennings' affidavit states that the "Saylor cattle pur- 
chase on the farm in Missouri was purchased with a 3% shrink 
and Saylor was to transfer this shrink to us. That is we were to 
pay for the weight which Saylor paid for" (CX 17, p. 5). Mr. Jen- 
nings further stated that "[t]he cattle purchased for us at the 
Kansas City auction by Saylor was to have been turned to us at the 
same weight for which Saylor paid" (CX 17, p. 5). 

Instead of invoicing Jennings for respondent's purchase weights 
for the 189 head totalling 130,912 pounds, respondent invoiced Jen- 
nings for 131,492 pounds (JO Ref. 283, 284, p. 246), 90 which is exact- 



&[} When livestock is sold with pencil shrink, it necessarily involves a calculated 
weight and, therefore, the weight does not have to end in "5" or "0," as in the cose 
of Livestock weighed, or allegedly weighed, on a scale weighing to the nearest 5 
pounds- (Footnote 92 follows.) 
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Transaction 8 Worksheet (RX 43) 
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Q. Also was there a mistake made in calculating the per- 
centage in this particular load? 

A. That was my mistake. I figured part of them at 98 
per cent and I figured 46 of the cattle at 97 per cent which 
would be a fault of mine. 

Q. Mr. Saylor, this deal was completely straightened out 
with Mr, Jennings as far as the shrink was figured out. In 
other words, you were supposed to transfer the shrink 
from Mr. Jennings? 

A. Right. 

Q. That has been completely straightened out? 

A. Yes, sir. 

spondent gave no explanation as to why he would think that 
!5-head lot purchased at Breckon Farms should be computed at 
>encil shrink when the 46-head lot purchased at the same time 
at the same place was computed at 3% pencil shrink. Two lots 
] be purchased at the same time with different shrinks if there 
particular reasons why one lot might be expected to shrink 
! than another lot. But here we know that there were no such 
>ns since the "error" here was allegedly a mistake by respond- 
Hence there would seem to be no logical basis for respondent 
ive thought that one transaction was purchased at only 2% 
ik when the other was purchased at 3% shrink, 
addition, it is strange that when Mrs. Manson paid Breckon 
is for the two lots totalling 131 head on October 13, 1978, the 
: date she invoiced Jennings, her check stub shows the compu- 
tis for both the 46-head lot and the 86-head lot calculated at 
brink ( VI(A), immediately above). In other words, when Mrs. 
son wrote her check to Breckon Farms on October 13, 1978, 
;new that both lots were purchased with 3% shrink, but when 
nvoiced Jennings on the same day, she allegedly did not know 
both lots were purchased with 3% shrink. 

3. Respondent Did Not Send Jennings a Check for 
$380,90 for the Alleged Pencil Shrink Error Until July 
2, 1980, Almost 1 Year and 9 Months After the Fact, 
and Over 2 Months After the Complaint Was Filed in 
this Proceeding. 

spondent's check and check stub to Roger Jennings dated July 
BO, adjusting the invoice in Transaction 8, is set forth on the 
page (EX 45). 
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Respondent's check for the overcharge to Jennings in Transac- 
turn 8 is dated July 2, 1980, about 1 year and 9 months after the 
transaction, and over 2 months after the complaint was filed on 
Apnl 22, 1980, in this proceeding. The check is for $380.90, comput- 
ed on the basis of 586 pounds at $65 per cwt, even though the 
actual overcharge was on 580 pounds ( VI(A), supra). 

Respondent claims that the delay in repaying Jennings for the 
alleged pencil shrink error occurred because Jennings was advised 
a day or two after the transaction of the error, and agreed to let it 
*o until respondent sold the next load of fat cattle for him. For the 
reasons set forth below, that claim is not believable. 
The invoice to Jennings dated October 13, 1978, shows on its face 
flat the price to Jennings for the 46 steers (purchased at Breckon 
arms) was adjusted from $63 per cwt (JO Ref. 281, p. 246) to 
ta.oO per cwt (JO Ref. 277, p. 246), resulting in a change in the 
rice charged Jennings for the 46 head from $22,326.57 (JO Ref. 

H ?nn 2 * 6) t0 $ 22 ' 149 - 37 WO ^f. 278, p. 246), a decrease of $177.20 
22,326.57 -$22,149.37 = $177.20). 

Mrs, Manson testified that on October 13, 1978, or a day or two 
ter, when she discovered that there was a 1% error in the shrink 
mputation, she telephoned Mr. Jennings and advised him of the 
or. She testified that he said to let the 1% error on the 85 head 
until the next load, but she claims that Mr. Jennings insisted at 
'same time on changing the billing error of only 50$ per cwt on 
ieacl, which they both did on their invoices. Mrs. Manson teati- 
KTr. 162-63, 261-63; see also, Tr. 289-90): 

Q. Then there was one of those lots that was figured at 
97 per cent or at a 3 per cent shrink and the other one was 
figured at 2 per cent shrink? 

A. Yes, it was. 

Q. Now, can you tell us what happened on that 2 per 
cent shrink deal? 

A. Yes, I can. The next day or later on that day, when I 
went back 

Whenever I make out a billing and we have a truck 
oaded, ready to go, you have got the driver standing over 
'ou waiting for the billing. I hurried up and made out the 
rilling for Roger Jennings. 

Either that day, or the next thing, or the first thing 
he very next morning, I go through checks that were 
lade out and invoices. 
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A. Yes. 



Q. Can you tell us when that change was made from 63 
to 62.50? 

A. It was made when I called Roger Jennings and in- 
formed him about the error in the per cent, which we use 
a two per cent instead of the three per cent. And, at that 
tune, he told me that I had made an error in the billing, 
those cattle were sold at 62, and when I looked back onto 
the work sheet, here, I see that Mr. Saylor had 62.50 and I 
made an error and put 63 on the invoice. 

So, it was corrected with Mr. Jennings over the tele- 
phone. 

Q. Let me see if I understand correctly. Mr. Jennings in- 
formed you that the price per hundredweight was wrong? 

A. That is should be for 62.50, and I had put 63 down. 
Q. When did this telephone call occur? 

A. Just as soon as I noted that I had used the wrong per- 
centage. I would say it was either the next day or within 
the next day or two. I couldn't pinpoint the exact date or 
time. It was when I had time to check back through my 
records and see that there was an error made. 

Q, Did Mr. Jennings tell you how he came to learn that 
the cattle were billed at the wrong price per hundred- 
weight? 

A. It was according to the price that him and Mr. Saylor 
had agreed upon, and it is on his work sheet that he gave 
me. It was an error by me by putting 63 down instead of 
charging 62.50. 

Judge WEBER: The work sheet is Exhibit 43? 
The WITNESS: Yes. 

At the outset, Mrs. Manson's testimony that she "hurried up and 
ide out the billing for Roger Jennings" because the truck was 
>aded, ready to go" (Tr. 162) is contradicted by respondent's at- 
ney's admission that the livestock involved in Transaction 8 
ver came to Pittsfield. This is the one transaction where respond- 
t*B attorney concedes that the livestock did not come to Pittsfield 
jspondent's Reply To Complainant's Response To Appeal at 3-4; 
spondent's Proposed Findings on Remand at 5). Hence there was 
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no truck "loaded, ready to go," which caused Mrs. MQIIBOD to hurr 
up with the billing to Mr. Jennings. 

Moreover, it is incredible that Roger Jennings would have insi 1 ' 
ed on making a correction of 50$ on 46 head (which mnmmlwl t 
$177.20), when, in the same telephone conversation, lies iilU^ed] 
told Mrs. Manson not to bother (until the next load of fnt aill!- 
with a correction over twice as large, i.e., 1% on 85 head fwhic 
amounted to $380.90). Mrs. Manson's claim strains credulity l it 
breaking point. 

In addition, any such alleged agreement to correct the mutter t 
the next load of fat cattle was apparently ignored since lli iillotf 
correction did not occur until about 1 year and 9 month* Istte 
which was over 2 months after the complaint was filed in this \x 
ceeding alleging Transaction 8 as a violation. 

Mrs. Manson was relatively free to make any claim .she cho.se 
make with respect to Mr. Jennings' alleged telephone converHiitio 
since Mr. Jennings had previously testified in the hoariiitf nml ti; 
been released from his subpoena (Tr. 91). Mr. Jenninip* only r 
membered the transaction "[vjaguely," and he did not r<;wll MB 
mg his affidavit, although he admitted that he "probnbly did" ll 
87). 

Specifically, Mr. Jennings was not asked by the nUorney f 
either party as to whether he was advised of the 1% shrink vrr 
at the time and agreed to let it go until the next load of i'nt cult! 
Complainant's attorney was not in a position to ask the ijwHtH 
since at the time Mr. Jennings testified, complainant's utlorney d 
not know that Mrs. Manson would claim that such a telephone co 
versation occurred. Respondent's attorney either knew, or HUOU 
have known, that Mrs. Manson allegedly had such a telephone co 
versation with Mr. Jennings. But respondent's attorney a*ke<l i 
question of Mr. Jennings in this respect. 

For the foregoing reasons, I find Mrs. Manson's claim lhal lto#-r 
Jennings was advised of the 1% error at the time and fig".'"! to let 
it go until the next load of fat cattle unbelievable. Thi in one of 
the circumstances upon which I rely in drawing the inference licit 
respondent added 10 pounds per head on the 58 head puruluiHt'd nt 
Kansas Uty without shrink, resulting in an increase of exactly 5SO 
pounds over respondent's purchase weights. 

D, Nine Circumstances Lead Me to Infer that the Weight 
Increase in Transaction 8 Resulted from Respondent 
Pencil Addition of 10 Pounds Per Head on the f.H 
Head Purchased Without Shrink at Kansas City. 

In addition to the six circumstances set forth above, viz,; 
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1. The pencil-shrink-error alibi accounts for 586 pounds, 
not 580 pounds; 

2. Ten pounds per head on the 58-head lot purchased 
without shrink exactly accounts for the weight increase; 

3. Respondent gave no explanation as to why he would 
have thought that the shrink on the 85-head lot should be 
computed at 2% when he computed the shrink on the 46- 
head lot purchased at the same time and place at 3%; 

4. Mrs. Manson knew the correct shrink figure to use 
when paying for the 85-head lot on the same day she in- 
voiced Jennings for the lot; 

5. Mrs. Manson's claim that Jennings was advised of the 
shrink error at the time and agreed to let it go until the 
next load of fat cattle is not believable in view of her ad- 
mission that Jennings insisted at the same time on a 
change involving less than half as much money; and 

6. Mrs. Manson's check to Jennings allegedly correcting 
the shrink error was not sent until almost 1 year and 9 
months after the fact, over 2 months after the complaint 
was filed alleging Transaction 8 as a violation; 

I rely upon the following three circumstances as the basis for my 
inference that the weight increase in Transaction 8 resulted from 
respondent's pencil addition of 10 pounds per head to the 58 head 
respondent purchased at Kansas City without shrink: 

1. None of the worksheets were furnished to complainant's in- 
vestigators when all of respondent's records were requested on Jan- 
uary 29, 1979, which gives rise to the inference that they were not 
then in existence (see IX(D), infra); 

2. The cumulative effect of suspicious circumstances in the 14 
transactions (see XII(G), infra); and .-,.-, 

3. The ALJ, who saw and heard the witnesses testify, did not 
believe the testimony of respondent or Mrs, Manson, in part, be- 
cause of their demeanor at the hearing (see XII(H), infra). 

E. Evidence from the Customer Offers No Support for Re- 
spondent, and Is Mildly Supportive of Complainant's 
Position. Truck Driver Evidence Is Irrelevant Since 
Respondent Admits the Truck Did Not Come to Pitts- 
field. 

Roger Jennings, the customer in Transaction 8, had only a very 
vague recollection of the transaction at the time he testified (Tr. 
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respondent admits that Mr. Jennings' weight was substantially in- 
flated, allegedly due to respondent's error in computing the shrink. 
With the admitted "error" in the invoice weight to Jennings, it is 
not surprising that Jennings stated in his affidavit that he found 
the shrink to be much higher than other cattle purchased on accu- 
rate weight. 

However, Mr. Jennings' testimony and affidavit form no part of 
the basis for my inference that respondent padded the weight in 
Transaction 8. It is mentioned here only to prevent respondent's at- 
torney from asking his oft-repeated question, "Why does USDA 
ignore the testimony of respondent's customers?" 

F. Respondent Made a Net Profit of $3,289.51, and Cheat- 
ed Roger Jennings Out of $377. 

Based upon the nine circumstances set forth above, I infer that 
the erroneous weight in Transaction 8 resulted from respondent's 
pencil addition of 10 pounds per head on the 58 head purchased at 
Kansas City without pencil shrink. This resulted in Mr. Jennings 
(who is a Chevrolet dealer not a farmer (CX 17, p. 5)) paying for 
580 pounds too much weight at $65 per cwt (JO Ref. 276, p. 246), or 
$377 more than he should have paid (5.80 X$65 = $377). 

1 do not regard respondent's check for $380.90 to Roger Jennings 
as a mitigating circumstance since the payment was made almost 1 
year and 9 months after the fact, and over 2 months after the com- 
plaint was filed in this case alleging that respondent added 580 
pounds to his purchase weights to Mr. Jennings. In fact, since re- 
spondent paid Jennings on the basis of 586 pounds allegedly over- 
charged, when he only overcharged Jennings for 580 pounds, the 
check was an additional effort at covering up respondent's fraudu- 
lent weight addition of 580 pounds. 

This was not one of the transactions where respondent padded 
the weight so that he could undercut a legitimate dealer. Respond- 
ent's net profit in this transaction was $3,289.51. Even without the 
padded weight, his net profit would have been $2,912.51, or 8.9 
times the profit that would have been made by an order buyer 
charging 25$ per cwt commission. This is computed in the following 
table. 
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Respondent's Expenses and Net Profit in Transaction 8 



Expenses 

of m Hd (JQ 



Hd (JO Ref . 273 , p . 



S8M98.58 Purchase Price of 189 Hd 

,071 lrans P rt ationCost(CX8 p 8) 
iL!L Insurance (JO Ref. 285, p. 246)' 

expense if it is assumed resoomlpnt * n . , 

in " n0t make a P rofie to* "#? 

insurance. 



Invoice Peennings ( J O Raf. 2 86j p. 



11^ Expenses (from table above) 
,289.51 Net Profit 

rofit Without Added Weight 



580 Pounds at $65 Per Cut 



82,912.51 Net Profit Without Added Weight 

1 ' 



1,309.12 Weigh, (cwt, ,see 
&_ Commission 



?327.28 Commission of Legitimate Order Buyer 

Respondent's net profit nf <C9 01 o e -i - , 

8.9 times the c omm ^^f,\ mth ^ ""potto * f i, 
mate order buyer at C ld have been charged by a legit j. 

" -thing untr %%KL ^* = 4 iC 
ffee at it, best. HoTele^ ^ ^ J >Wflt That is free enter ' 

$2,912.51 on Transact?,,,, s 1 respondent ade a net profit of 
the 



r y oder e .soffl ' 

made an additional profit of $??7 h *,? utra S eous t he then 



a 

tomer involved in this case whn H^ R f " Jen " inffs is the 

^th respondent's Jive^k ^l * *** *" ^ "* W 



GEORGE W. SAYLOR, JR. 2459 

Volume 44 Number 6 

VII. Arbitrarily Adding Weight by Pencil Is a Blatant Violation of 
Law. Printing Scale Tickets that Showed More Weight than 
the Weight of Livestock on the Scale, and Failing to Print 
Scale Tickets to Document All Weight Figures Needed to Prove 
a "Transfer of Weights," Would Have Been Such Blatant Vio- 
lations of Law that Respondent's Claim that He Did So Is Not 
Believable. Pencil Shrink Is Not Involved in Any of Respond- 
ent's Alleged Reweighing Transactions. Complainant's Investi- 
gation Was Adequate. 
The court states (723 F.2d at 583-84); 

We also find puzzling the finding by the USDA that the 
weight tickets do not show the actual weight of the cattle 
but instead reflect a "calculated weight" which includes 
an allowance for shrinkage of the cattle in transit. This 
admitted practice of taking a "pencil shrink" is con- 
demned by the USDA as a blatant violation of the Act. 
However, the USDA also found that the cattle never stood 
on Saylor's scales. It is unclear to us how the USDA can 
contend that the cattle were not weighed at Saylor's yard 
while also arguing that Saylor violated the Act by inaccu- 
rately weighing the cattle. Perhaps the USDA means that 
the "pencil shrink" was just another arbitrary increment 
added over and above the other additions to the weight. In 
any event, the USDA's explanation is not clear enough for 
us to be confident of its precise meaning. Proper judicial 
review is difficult because of our uncertainty about what 
facts the USDA actually found. 

The questions surrounding the method of accounting for 
shrinkage in transit present another problem for review. 
The USDA appears to have concluded, as discussed above, 
that estimating the shrink factor, as Saylor admittedly 
did, constitutes a violation of the Act. Saylor claims that 
estimating and penciling in a shrink factor is a common 
practice among livestock dealers and is accepted by his 
customers, Several customers testified at the hearing that 
they were aware of the practice and approved of it. The 
USDA has not adequately explained its basis for an appar- 
ent blanket condemnation of what may be a widespread 
and arguably legitimate practice in the trade. The USDA 
may have good reasons for disapproving of this practice, 
but, under the circumstances of this case, it must clarify 
them, 
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"universal" practice of pencil shrink, Respondent's brief states 
(itfj: 

The ALJ held that Saylor was to pass purchase weights 
on to his customers, Saylor agrees. Saylor was entitled to 
be paid based on the purchase weights. 

When Saylor stopped at Pittsfield, the cattle were some- 
what lighter in weight. Saylor would inspect the cattle and 
determine whether any cattle had to be replaced to satisfy 
his customers. If so, Saylor then had to determine how he 
would charge for the purchase weights of the cattle that 
he had just purchased, less the cattle being sorted out, plus 
the weights of the replacement cattle. This is a situation 
which has no perfect solution, since cattle are weighed in 
groups and not individually. 

Saylor would weigh the cattle and figure how much the 
cattle had shrunk. Then he would prorate that shrink 
back to the scale weights of the cattle left in that load. 
Then he would add the replacement cattle. How else would 
Saylor do this? 

Saylor added the shrink back to get back to the pur- 
chase weight on the cattle left in the load. Saylor's custom- 
ers knew of this practice. For example, see testimony at T. 
45. Of the 13 customers who gave testimony, none com- 
plained about this practice. The USDA had every opportu- 
nity to question them about it, but could elicit no com- 
plaints. 04 

It is extremely common for livestock sales to be conducted 
this way. For example, in his book, Economics of the Live- 
stock-Meat Industry (Library of Congress No. 64-21160 
[1964]), at pages 640-642, Thomas Stout states that pencil 
shrink is "universal." Livestock always shrink in transit. 
Someone always has to bear the adjustment; either buyer 



** As shown in XI, infra, no customer testified that he knew that respondent's 
scale tickets did not accurately reflect the actual weight of the livestock aa they 
were weighed on respondent's scale. Since the customers testified before respondent 
ntitE his bookkeeper, and complainant's attorney did not know that respondent 
would claim that he printed scale tickets that did not reflect the actual weight of 
the livestock being weighed, complainant's attorney could not have questioned them 
as to their knowledge of that (unlawful) practice. Respondent's attorney, who pre- 
sumably knew the facts, failed to ask a single customer whether he knew respond- 
ent's scale tickets did not reflect the actual weight of the livestock, as weighed by 
respondent. 
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or seller. Buyers expect to pay for cattle based on tr. 
weight when the animal starts its journey rather thj- 
when it ends its journey (unless otherwise agreed), 

In these transactions, Saylor merely did what was ex- 
pected. He charged for the purchase weights. He had in 
prorate the shrink to figure the purchase weights when 
part of a load of cattle were replaced. His customers un- 
derstood that. The increases in total weight in each ca- 
was a result of the fact that heavier cattle were added to 
the load replacing lighter cattle that were non-uniform or 
m poor health. 

Saylor made notations on the scale tickets in most cases 
to the effect that cattle had been sorted. Tins indicated to 
his customers what had happened."^' 
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Possible New Directions Under P and S 

The 1958 amendment and other factors shifted emphasis 
of the Packers and Stockyards Division to practices associ- 
ated with direct marketing as well as those of packers. As 
a result, such practices as "pencil shrink," consignment 
selling, grade and weight selling, other forms of rail sell- 
ing, and contracting have been brought to the attention of 
the Packers and Stockyards Division for intensive study 
and investigation. The question has been raised as to why 
established livestock markets should be prohibited from 
employing the pencil shrink tactic and other practices 
which are used almost universally in country selling. 

Respondent's textbook refers to the "intensive study and investi- 
gation" of pencil shrink that I personally supervised. Q(i In studying 
pencil shrink and other weighing practices and conditions, I had 
many discussions with farmers, ranchers, dealers, order buyers, 
commission sellers, stockyard operators and packers throughout 
the country. As a result of that study, I concluded that pencil 
shrink is a deceptive practice that should be prohibited. As stated 
in Campbell, "The Packers and Stockyards Act Regulatory Pro- 
gram/' in 1 Davidson, Agricultural Law 231 (1981): 

When livestock is sold in direct or country transactions, 
it is frequently sold with a pencil-shrink, e.g., 4 per cent, 
which is to approximate the amount of shrinkage the live- 
stock will incur in its movement to the packing plant or 
other destination. This is deceptive since with a 4 per cent 
shrink the price is actually based on 15Va ounces rather 
than on 16 ounces, Although the livestock may well shrink 
4 per cent after purchase, livestock purchased at a public 
market similarly shrinks after purchase, but such shrink- 
age is taken into account at a public market by the price 
paid per pound rather than by reducing the weight. 

Some sellers do not recognize that 4 per cent off the 
weight is the same as 4 per cent off the price. Thus selling 
with pencil-shrink gives sellers the impression that they 
are receiving an inflated price per pound for their live- 
stock. Although deceptive, this custom is so ingrained in 



96 1 wns Director of the Packers and Stockyards Division from December 
until it became the Packers and Stockyards Administration in 1968. From lilliS 
through January 1971, 1 was Administrator of the Packers and Stockyards Adminm- 
t ration. 
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1. Lawful Method of Transferring Weights 
with Substituted Animals. 

At the outset, it should be noted that if respondent sorted and 
substituted animals at Pittsfield, Illinois, as he contends, he could 
have handled the transactions in a lawful manner, while still 
making his customers bear the shrink loss. As explained below 
( VIKCK3), (4)), to do that, respondent would have been required in 
each transaction to: 

(1) Have a record of his original purchase weight; 

(2) Actually weigh the livestock and print scale tickets for 
the Pittsfield "in-weight" (i.e., arrival weightj; 

(3) Calculate the shrink per head of the animals original- 
ly purchased; 

(4) Actually weigh and print a scale ticket for the ani- 
mals removed; 

(5) Subtract the weight of the animals removed (as in- 
creased by their pro rata portion of the shrink, e.g., 28 
pounds per head) from the original purchase weight; 

(G) Actually weigh and print a scale ticket for the substi- 
tuted animals; 

(7) Invoice the buyer for the weight calculated by sub- 
tracting (i) the weight of the animals removed (as in- 
creased by their pro rata shrink) from (ii) respondent's 
original purchase weight; and then adding the actual 
weight of the animals substituted; and 

(8) Refrain from printing phony scale tickets that show 
more weight than is on the scale at the time. 

If respondent had done that, and made appropriate explanations 
on the buyers' invoices, the transactions would have been lawful, 
assuming that respondent actually engaged in sorting and substi- 
tuting animals, as he claims, 

2. Respondent's Claimed Method of Print- 
ing, and Not Printing, Scale Tickets. 

Keapondent and his bookkeeper, Mrs. Manson, testified that with 
respect to most of the alleged reweighing transactions involved 
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A. We just write It on a sheet of paper and he puts it on 

my desk. 

Respondent claims that he calculated the shrink per head (e.g., 
'28 pounds per head) and wrote the result on a scrap of paper 
(worksheet). Respondent claims that some animals were sorted out, 
but admits that no scale tickets were printed showing the weight of 
the animals sorted out, Instead, their weight and pro rata shrink 
were written on the scrap of paper (worksheet), Respondent claims 
that other animals were added from his inventory, but that scale 
tickets were not printed for the animals added. 98 However, re- 
spondent claims that the actual weight of the animals added was 
written on the scrap of paper (worksheet). Respondent claims that 
the buyer was invoiced for the original purchase weight, e.g., at 
Kansas City, less the weight of the animals removed (increased by 
their pro rata shrink), plus the actual weight of the animals added 
from respondent's inventory (see, e.g., Tr. 132-34, 226-33, 265-66, 
312-19). 

Respondent or one of his employees would print scale tickets 
adding up the total amount of weight invoiced to the buyer, 09 even 
though the livestock had shrunk in transit and the buyer was suf- 
fering the loss of the shrink. Respondent and his bookkeeper, Mrs. 
Manson, testified that the scale tickets would be printed by (i) plac- 
ing livestock on the scale and weighing them, e.g., 25 at a time, (ii) 
calculating with a pocket calculator their pro rata shrink, e.g., 28 
X25, or 700 pounds, (iii) moving the scale poise over so that it re- 
corded the weight of the animals as increased by their pro rata 
shrink, and (iv) pressing the scale lever to stamp on the scale tick- 
ets a weight figure which included their pro rata shrink. Specifical- 
ly, respondent testified on direct examination (the day after his 
bookkeeper had testified) (Tr. 317-19, 358); 

Q. Now, that was made at the time this was done, is that 
right, this [Respondent's] Exhibit 7-A [worksheet for 
Transaction 2] was made at the time you were sorting 
these steers? 

A. Right. 

Q. And you actually ran these animals across the scale 
and you sorted them and recorded the scale weights on 
them? 



9 * Differences in a few transactions are explained in the discussion of the individ- 
ual transactions. 

09 Differences in a few transactions are explained in the discussion of the individ- 
ual transactions. 



2468 PACKERS AND STOCKYARDS ACT 

Volume 44 Number 6 



u e W uld have went across the scal 

head count that we used in this transact 
would have had shrink added back to them, par b 

transaction "" f ^ ^ W USed out f 

Q. Now, would you explain what you mean by that? 



r' W rdSl in this case here > r 
we used 54 steers and-I'll have to refer- 

K ^?. Gr W rds ' Ut of these scale tt*ets there 

^T Tn 28 
and I can tell you. 

9?r ther o W 0rdS ', if y U Weigh 25 at a draft, that would 

five P unds that W be 



added ns a 

net n ? ,K ' W1 ^ H httle P Cket orator, just like I 
n 



ne n ,K ' 
nere, at the scales, 



d that mfl naUy you would put 



d .HH head n the sca ' e a "d then W 

would add 28 pounds a head? 



hat Jjr Uld S6e whatever th ^t turns out to be. I don't 

the ll! T, m my mind here ' but the " we would move 
the scale and stamp it to what it is supposed to be. 

Q. You would move the scale over and stamp it? 
A. Yes. 



[CROSS EXAMINATION] 

have ^t'h! ayl01 J T n S Iivestock scale Iike ^e one you 
' 



ave 

a'enoUnv hV , *? Stamp Sale [scale ^ tickets when there 
aie not any livestock on the scale? 

A- They most certainly could, yes, sir. 
Q. Have you ever done that? 
A. No, sir. 



that no V \ St Ped Ut tickets th *t ^ow weight, 
that time? 3l "^ f the cattle th ^ *& * 



an^d;tmtp W ^ Weigh the Cattle ' We take the ca] **' 
determme the amount of shrink for the number of 



GEORGE W. SAYLOR, JR. 2469 

Volume 44 Number 6 

ciad of cattle that are of that lot that are on the scale: 
ud then move the scales to get what we are going t< 
lai'ge the customer. 

tilarly, respondent's bookkeeper testified the day befoi 
examination (Tr. 265-66): 

Q. Mrs. Manson, I represent to you that Respondent 1 ! 
xhibil 49 [scale ticket for Transaction 9] shows a scab 
eket with three graphs [drafts] totalling 39,395. Do yoi 
Ljivu with me that that equals the billing weight as mani 
'tiled in Respondent's Exhibit 51? 

A. Yes. 

Q. And, that, looking at the work sheet, it appears ths 
nil, printed scale ticket includes 2,350 pounds of shrink 

A, Yes. 

Q. That would mean that the cattle that were on th 
.ale when that ticket was stamped out actually didn 
oitfht 39,895 pounds, wouldn't it? 

A. The cattle on the scale were weighed with the shrin 
dded on per head per draft. 
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on agree with me that we must conclude that when tho 
itt.le were on the scale they weighed 2,350 pounds le 
mn the stamped weight? Their actual weight was le 
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Hem. 100 

iwpondent had sorted and substituted animals as he ( 
eUons 3 and 4, immediately following, show that his c. 
[*1 of printing scale tickets that included "shrink, a 
ed failure to print all the scale tickets required to suppi 

^TvuTiidy, cm direct examination, respondent's bookkeeper testify 
least deceptively) that the scale ticket for Transaction 2 (RX 6) was t 
s which were actually shipped to Mr. Long" (Tr. 14% when they a c 
1 ,rar, pounds of shrink (see V(A). *> Although Mrs. Manson te 
,.,,inliutlo n that "when we sort the cattle or the oad we re^gh 
,, the transit shrink is pro-rated back on the cattle : iTr IBB) ^ 
Ll of printing scale tickets with added shrink was not made und 
KM* cross-examination. 
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weight invoiced to his customers, would have been such b] 
lations of law that his claims are not believable. 

3. Printing Scale Tickets that Included 
"Shrink" Would Have Been Such an Out- 
rageous Violation of Law that Respond- 
ent's Claim that He Did So Is Not Believ- 
able. 



Printing scale tickets that do not reflect the actual 
livestock on the scale at the time the scale ticket is pn r ,~ , 
printing phony scale tickets, is squarely contrary to th& . V . 
tions for weighing livestock. The instructions clearly st a -^' . l 
should be obvious to anyone involved in operating any typ$ r .- ,. 
with a printing device) that the weight "shall be recorded: r__ .. . 
ately after the load balance is obtained and before any [>,- -, : ,. 
moved" (9 CFR 201.78-l(c)(D). Furthermore, the instructing ', 
that the "weight printing device on a scale shall be operate 
to produce a printed or impressed record of the weight va!ij e . 
the livestock load is on the scale and correctly balanced 1 ' : =-. 
201.73-l(c)(2)). 101 

There is nothing in the record to indicate that there is an\- :- 
practice or custom contrary to the foregoing instructions, ] .- 
volving the moving of the scale poise (after the load balance .- 
tained, and before the scale ticket is printed) so that the rr.r 
weight records something other than the actual weight of the _ 
stock on the scale, Respondent cites no textbook indicating : 
any professor or livestock expert has ever heard of anyone prir.' 
scale tickets in the manner in which respondent admits lor r-- 
claims) that he printed the scale tickets. None of the farmer? 
testified in this case were asked if they knew of this pracike 
respondent (see note 94, supra). And in my 35 years with the 
partment, much of which has been devoted to Packers and : 
yards Act activities, 102 I have never heard of anyone 



101 In addition, 9 CFR 201.55 requires that weight figures on inv:..; ; 
"actual weights" (at the place and time of the consummation of the Iran sir 
unless some other date or time is specified) (see VII(CI(4), immediately f:-i--- 

102 From October 1950 through June of 1961, I participated in the briefin* ir 
arguing of every case in the United States Courts of Appeals involving sp?*^= 
the decisions of the prior Judicial Officer, which included false weighi'i : 
From December of 1.962 through January of 1971, 1 was Director of The Pac 
Stockyards Division and (when it was made an Administration) Admini='r.j 
The Packers and Stockyards Administration. Since June of 1972, J have ::-. 
every case under The Packers and Stockyards Act that has been 
Secretary, except one (in which I disqualified myself because I had 

the case, while Administrator). 
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scale ticket in the manner referred to by respondent except in 
cases involving false weights. 103 

For example, in Cella v. United States, 208 F.2d 783, 786-87 (7th 
Cir. 1953), cert, denied, 347 U.S. 1016 (1954), a case involving false 
weights in which I participated in the briefing and oral argument, 
the court described the exact method respondent says he used to 
print scale tickets: 

The weighmaster determines the weight of the draft of 
cattle by moving the main poise along the weighbeam and 
adjusting the fractional poise until the needle of the over- 
under indicator is in the center of the indicator target, and 
the weighbeam is balanced. He then inserts the scale 
ticket into the slot of the printing mechanism which is a 
part of the poise assembly, and, pressing a hand lever, 
thus records the weight of the cattle on the scale ticket. 
The correct weight appears on the scale ticket only if the 
weighbeam is properly balanced and providing the ticket is 
printed without moving any part of the poise assembly. 
However, any desired weight could be impressed on the 
scale ticket merely by moving the poise assembly to the 
desired position prior to pressing the handle of the print- 
ing device. The weight printed on the scale ticket deter- 
mines the price which the buyer pays to the seller. 

The five weigh masters testified that in order to over- 
weigh petitioner's cattle, they first properly balanced the 
weighbeam and then moved the poise assembly to add 
weight before pressing the lever of the printing device. 

Although it is easy to see from the scale instructions quoted 
above (9 CFR 201.73-l(c)(l)-(2)) that respondent's method of print- 
ing scale tickets showing a greater weight than the actual weight 
of the livestock at the time they are being weighed is a violation of 
the instructions (and a deceptive and unfair practice in violation of 
the Act (7 U.S.C 218(a)), the enormity of the violation can only be 
seen by reading the quoted instructions in their context. The in- 
structions are so detailed that a weigher cannot leave the scale to 
take a 5-minute break without having to follow a prescribed proce- 
dure on his return. Specifically, the instructions state (9 CFR 
201,73-1) (emphasis added): 

201.73-1 Instructions for weighing livestock. 



109 If I had heard of such a trade practice, I would have given respondent the 
benefit of that knowledge, even though it was not in the record. 
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(4) Weighbeam scales shall be balanced by first seating 
each poise securely in its zero notch and then moving the 
balance ball to such position that a correct zero balance is 
obtained. A scale equipped with a balance indicator is cor- 
rectly balanced when the pointer comes to rest at zero. A 
scale not equipped with a balance indicator is correctly 
balanced if the weighbeam, when released at the top or 
bottom of the trig loop, swings freely in the trig loop in 
such manner that it will come to rest at the center of the 
trig loop. 

(5) Dial scales shall be balanced by releasing all drop 
weights and operating the balance ball or other balancing 
device to obtain a correct zero balance. The indicator must 
visually indicate zero on the dial and the ticket printer 
must record a correct zero balance. 

(6) Electronic digital scales should be properly warmed 
up before use. In most cases, it is advisable to leave the 
electric power on continuously. The zero load balance shall 
be verified by recording the zero balance on a scale ticket. 
The main indicating element and the remote visual weight 
display shall indicate zero when the balance is verified. 
The proper procedure for balancing this type of scale will 
vary according to the manufacturer. Refer to the opera- 
tor's manual for specific instructions. 

<b> Weighing the load. (1) Before weighing a draft of live- 
stock, the weigher shall assure himself that the entire 
draft is on the scale platform with the gates closed and 
that no persons or animals off the scale are in contact 
with the platform, gates, or stock rack. 

(i) On a weighbeam scale with a balance indicator, the 
weight of a draft shall be determined by seating the poises 
at such positions that the pointer will come to rest within 
the central target area or within V< (0.25) inch of the ze,o 
mark. 

(ii) On a weighbeam scale without a balance indicator 
the weight shall be determined by seating the poises at 
such positions that the weighbeam, ^ le ? d ff? 
top or bottom of the trig loop, will swing freely and come to 
rest at the approximate center of the tng loop. 
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(3) No scale ticket shall be used to record the weight of a 
livestock draft for "catch-weight," inventory, transporta- 
tion charge or other nonsale purposes unless the ticket is 
clearly marked to show why the weight was determined. 

(4) When weight values are recorded by means of auto- 
matic recording equipment directly on the accounts of sale 
or other basic records, such record may serve in lieu ot a 
scale ticket. 

(e) Weigher's responsibilities. (1) The primary responsibil- 
ity of a weigher is to determine and accurately record the 
weight of livestock drafts without prejudice or favor to any 
person or agency and without regard for livestock owner- 
ship, price, condition, fill, shrink, or other considerations. 
A weigher shall not permit the representations or atti- 
tudes of any persons or agencies to influence his judgment 
or action in performing his duties. 

(2) Unused scale tickets, or those which are partially ex- 
ecuted but without a printed weight value, shall not be left 
exposed or accessible to unauthorized personnel. All sucn 
tickets shall be kept under lock when the weigher is not at 
his duty station. 

(SJ Accurate weighing and correct weight recording re- 
quire that a weigher shall not permit his P eratlons * 
hurried to the extent that inaccurate weights or incor lect 
weight records may result. Each draft of livestock mu sttie 
weighed accurately to the nearest minimum weight value 
that can be indicated or recorded. Manual operates con 
nested with balancing, weighing, and recording shall be 
performed with the care necessary to prevent damage to 
the accurately machined and adjusted parts of weign 
beams, poises, and printing devices. 

(4) Livestock owners, buyers, or others having legrUmate 
interest in a livestock draft must be permitted * -to ve 
the balancing, weighing, and e 
weigher shall not deny them that 



them any information pertaining to the 



em a 

draft. He shall check the zero balance of the 
weigh a draft of livestock when requested by such pa 



<0 Sensitol* control (1) A scale must be ^ - 
sponse to platform loading if it ? assure 

weights. It, therefore, is the duty ot a we B 
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himself that interferences, weighbeam friction, or other 
factors do not impair sensitivity. He should satisfy himself, 
at least twice each day, that the scale is sufficiently sensi- 
tive and if the following requirements are not met he 

diatel 



(2) A weighbeam scale with a balance indicator is suffi- 
ciently sensitive if, when the scale is balanced with the 
pointer at the center of the target, movement of the frac- 
tional poise one graduation will change the indicator rest 
point 14 inch (0.25) or the width of the central target a a 
whichever is greater. 

(3) A weighbeam scale without a balance indicator is suf- 
ficiently sensitive if, when the scale is balanced with the 
weighbeam at the center of the trig loop, movement of the 
fractional poise two graduations will cause the weighbeam 
to come to rest at the bottom of the trig loop. 

(4) Adjustable damping devices are incorporated in bal- 
ance indicators and in dial scales to absorb the effects of 
load impact and assist in bringing the indicator to rest. 
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' CaUSe Sluggish Wei 8hbeam action and 
8 TT' A Weigher should ins P^t *e 

d ranc, h B " * It ^ t0 make certain that * ^ 
clearance between the weighbeam and the pivot bearings. 

rack ttefo'rThr^r 111 ?^ f ' he SCale platfo ' stock 
cau^s of w!l? hVe Parts of the scale are e 
himse If atThfh^ ' naCCUraCy ' A weigher should ^'^ 
f 6aCh weighing P eriod - *at all 

Clearance to 



The P oises of weighbenm 



9477 
GEORGE W. SAYLOR, JR. 

Volume 44 Number 6 



, 00 se or lost and that no material is f ^ed to a poise BaU 
ancing or weighing shall not be performed while a scale 
ticket is in the slot of a weighbeam poise. 

(2) Stops are provided on scale weighbeams to P^vent 
movement o a ; p 6 Ls back O f the zero graduation when bal- 
3 "r weighing. When the stops become worn o. 
brLen and allot a poise to be set behind the Z er< , positon 
this condition should be reported and corrected without 
delay. 

(3) Foreign objects or loose material in the form of ?nuto. 
bolts washers or other material on any part of the weigh 
o am Cembly, including the counter-balance haner or 



readily be removed. 
(4) Whenever for any reason a weigher has reason tote- 

curate. 

(6) Count-off men, gate men, or others a 



rected by the weigher. 

Reading the specific ^%Zft 
their context shows that respond U^ we . ght rf 

scale tickets showing more weight than g 

1 
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that he " adm '"ed" to ena 



so 



201.71 Accurate weights. 



> mechanic ^ P^ted on the 
regulations provide (9 CFR 201.71 (1D79)J 



seal tickets. 



the We * ht 







other 



f 



the "-t^geouB nature 
SCale tickete ' as d <> 



of livest * scale tickets. 
mUSt be test ^ "* suitable inter- 



tion t 
For examrfo ] , , 

vals" (9 CPR S " 

"ately 6 J,^? 9 o, 

raent conducts different ta ^'If . ' add ' tl0n ' the Depart - 

volved in the present ,1 f/ investigations, e.g., the one in- 

ding. In view of a ," the ; det6Ct fa ' Se W6ighing or wei ^ h ' P ad - 
insure the inteeritv nf i pr g !' ams and requirements designed to 
Practice of pS sc ft ^ ' icketS ' ^P^ent's claimed 
weight of the an mals be 1 t ?"* dW n 4 refleet the act al 
geous violation" L Sv'^ W Uld haTO bee " SUch a " ou '- 

In addition to b e in7 ^ is " Ot belie ble. 
ing of phony scale ticketec^ f f deCept J Ve practice ' the P rint - 
more difficult for the P Jt , reCOrds which make " much 

detect violations. This hTT^"" 1 Stock y ards Administration to 
violations. Section 401 nftk A ' Serious as P ect of respondent's 
* ot the Act provides (7 U.S.C. 221): 

; Punishment for 
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Every packer or any live poultry dealer or handler, 
stockyard owner, market agency, and dealer shall keep 
such accounts, records, and memoranda as fully and cor- 
rectly disclose all transactions involved in his business, in- 
cluding the true ownership of such business by stockhold- 
ing or otherwise. Whenever the Secretary finds that the 
accounts, records, and memoranda of any such person do 
not fully and correctly disclose all transactions involved in 
his business, the Secretary may prescribe the manner and 
form in which such accounts, records, and memoranda 
shall be kept, and thereafter any such person who fails to 
keep such accounts, records, and memoranda in the 
manner and form prescribed or approved by the Secretary 
shall upon conviction be fined not more than $5,000, or im- 
prisoned not more than three years, or both. 
The serious nature of recordkeeping violations was stated in In 
e Sol Salins, Inc., 37 Agric. Dec. 1699, 1734 (1978), as follows; 

Respondent's recordkeeping violations, which are inter- 
twined with respondent's accounting violations, are also 
serious violations of the Act inasmuch as accurate records 
are essential to effective enforcement of a Federal regula- 
tory program. See, e.g., United States v. f ^> *2J TJ.b. 
287, 288-289; United States v. Darby, 312 U.S. 100, IM-UQ, 
Electric Bond Co. v. Comm'n., 303 U.S. 419, 439; Interstate 
Commerce Commission v. Goodrich Transit Co., MA u.a. 
194, 204-216; Baltimore & Ohio RR. v. ^' s ^^ *fi 
U.S. 612, 620-623; Hyatt v. United States, 276 F 2d 308 dW 
(C.A. 10); Panno v. United States, 203 F.2d 604. 610 (OA. 9), 
United States v. Turner Dairy Co., 166 F.2d 1 (C.A. 7), certa- 
orari denied, 335 U.S. 813; United States v. Turner Dairy 
Co., 162 F.2d 425, 425-428 (C.A. JX^ioran deme d W 
U.S. 836; Bartlett Frazier Co. v. Hyde, 65 F.2d 350 (C.A. 7), 
certiorari denied, 290 U.S. 654; In re Breckenndge Auction 
& Sales Co., 36 Agric. Dec. 1522, 1529 (1977). 
I infer that respondent knew that he was ro f>^ | 
actual weights on scale tickets and add prorated rt 
writing since his scale tickets purport to do that ^J*^to * 
and 6 (see I(B) and IV(B), supra}. For example m Transact on 4, 
his scale ticket includes a ^^J 
rated shrink (JO Ref. 70, p. 32), and shows 
i P "S3-29# Per Hd" (JO Ref. 69, 71, P- 32) 
' 



. , 

r uns EUn Transaction 6, ********% 
ten figure of 400 pounds of prorated shrink (JO Ref. 
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199), and shows the supporting figures, i.e., "16 hd Springfe'i- 
+ 25* Per Hd" (JO Ref. 225, p. 199). 

That would indicate clearly that respondent knew how he should 
show prorated shrink, as distinguished from actual weight, on seal- 
tickets. 1 " Since many of the other transactions were allegedly 
similar in nature to these two (i.e., Transactions 1, 2, 9, 10, 11, ani 
13), I infer that respondent's failure to similarly show 'the' nmoan 
of prorated shrink in handwriting on the scale tickets (or on tk 
invoices) was to deceive the buyers. 

The administrative complaint in this case would have been ad* 
quate to impose a sanction for respondent's admitted (i.e. t cJaimedi 
printing of phony scale tickets, even if the weight-padding chare** 
were not proven. The complaint alleges: 



II 



Respondent, on or about the dates and in the transac- 
tions set forth below and in divers other transactions, pur- 
chased cattle for and sold cattle to certain customers, pur- 
portedly on the basis of the same weights at which re- 
spondent purchased the cattle, but in fact respondent 
biled and collected from such customers on the basis of 
a se and incorrect weights obtained by adding an m-bi- 

WP m n P Unds to the wei hts at which the cattle 
f a y Purchased ' C P of the invoices and other 
f howi ! l ^ such fk* wights were made a part of 
ts and records of respondent. 



in P*eph II above, re- 
Vi lated sections 81200 and dOl of 
T tion 201,55 of the 
added .] 



^tions were not proven, the 
tickets) would still hJ; u m he com P lai nt d.e. t including scale 
different reaso an c IP ^ ^*> as alle ^ ed ' bu * ^ a 
Rations of parLaLh ^ S^ believed when wHti ^ r the "* 
a sanction even if thVL T uU have been suff ^^ to impose 

ferent reason than comtl^ ' "^ had been created fbr a dif ' 
_ _ complainant specifically alleged. 



the printed figu re g bth^ve^f ^ tinderstate the actu ] prorated shrink, 
that respondent actually sorted thr actual weight (assuming, 

1 db C13im6ujl, 
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P ,t-^^^s^^SHI5 

=s=rsr sss-r^Sas 

such notice is adequate and satisfies due process in the absence 
a showing that some party was misled. 1 ' transactions at 

Here, the complaint specifically identifies ^^^V/^e t 'ckets 



in any event, however, the weight-padding violations are pioven 

here beyond the shadow of a reasonable doubt.) 

4 Failing to Print All Scale Tickets Re- 
quired to Support Invoice Weights Would 
Have Been Such an Outrageous Violation 
of Law that Respondent's Claim that He 
Did so Is Not Believable. 



Respondent sold livestock on 

Co,,, v. NLRB, 323 U.S. 248, 253 (1944); FCC v. **-* 
ing Co., 309 U.S. 134, 142-44 (1940). S8); A}oha 

MNLRB v. Mackey Radio & Tele ^P hCo', W4U .b.^ , ^ /OI)d 

AMfoffi, /c. v. CAB, 598 F.2d 260, ! 61-62 tD.C . C " ' 442 R2d t 

Ack,^ Co., 557 F.2d U57, 1161 (5ft Cir. J* f ' ^ ^M. 438 F,2d 1332 
19 17th Cir. 1971); Bmhn's Freezer Meat sof Chicago U * ^ ^ <,.,_ 

1342 tfth Cir. 1971); Swift & Oj v jjjd States 3 P2d ^^ g47 

Ifl68); Cellu v. Wiited States, 208 F.2d 783 788-BJ V M j, 2d 782 , 799-800 
U.S. lOlfi (1954); American Newspaper Pub. A f s ^ T ^' hica i Union v. NLRB, 
m Cir. 1951), cert, denied sub nom. International ^|'J^ ^ (ac . Cir . 195 0); 
344 U.S. 816 (1952); Mansfield Journal Co v. JtC. i - Mfe Ca 

SB. a/Hr * Co. v. TO, 142 F.2d iWl ,518-19 (6th CinW ' j. ^ ^ Ufi 

v. KTC, 135 F.2d 453, 454-55 (7th Cir. 943) ^^J C , 1 Agric. Dec. 1599, 1601 
F.2d 780, 788 (9th Cir. 1941); In re Bterknf ^Jj W < ig4 (1Bffl))i appefl( 

U97fi) (ruling on certified questions), final dew on f^ ^ Agric , Dec . U65 , 

dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980), In re * 

1173-74, (1976). . | ivestoc k sold on a carcass grade 

i" Separate regulations govern the *e hm r . flnd some of the others men- 
and/cr Ight basis. 9 CFR ^-^^^^<U affecting the discus- 
tioned in this subsection, were amended m mmo ^ Th |ategt ame ndment3 
S ion in this subsection) after the transac .ons at 1SS ue 
are at 49 Fed. Reg, 37,371, 37,374-75 (1984). 
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showed the weight on his invoices to his customers. Responds 
claims that he invoiced his customers on the basis of his purdiaa 
weights, as adjusted for sorting, substituting, or mixing. 

The regulations provide that if you sell on a weight basis, yo= 
must have scale tickets to support your invoice weight. Specifically 
the regulations provide (9 CFR 201.55) (1979)): 

201.55 Purchases and sales to be made on actual 

weights. 

When livestock or live poultry is bought or sold on a 
weight basis in transactions subject to the provisions of the 
act, settlement therefor shall be on the basis of the weight 
shown on the scale ticket[s] or correction ticket[s], as the 
case may be. Any weight figures shown on accounts of sale, 
accounts of purchase, invoices, bills, or statements issued 
in connection with transactions subject to the act shall be 
actual weights obtained on scales operated or used by stock- 
yard owners, market agencies, dealers, or packers,' in tho 
ease of livestock, or on scales operated by licensees, in the 
case of live poultry, at the place and at the time of the con- 
summation of the transactions in question or, if not, shall 
be appropriately explained on the accountings, bills, or 
statements issued. [Emphasis added.] 

The "[a]" is added to "ticket" in the first sentence because, as B 
plied to the facts here, more than one scale ticket would be i 
quired to prove a transfer of weights where animals are sort* 
substituted or mixed. The regulations contain the familiar prin 
pie of statutory construction (9 CFR 201.1); 

201.1 Meaning of words. 

Words used in this part in the singular form shall be 
deemed to import the plural, and vice versa, as the case 
may demand. 

Note that the first sentence of 9 CFR 201.55 quoted above dc 
not require that settlement be on the exact amount of "wei| 
shown on the scale ticket[s]," but, rather, on the basis of t 
weight shown on the scale ticket[s]." Accordingly, substituti 
animals and prorating shrink is permissible, so long as the sett 
ment is supported by the scale tickets. However, the regulati 
Plainly and emphatically requires that there be a scale ticket 
tickets to support any settlement for livestock sold on a welt 
basis. 
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Note, also, that the second sentence of 9 CFR 
above states that weight figures must be "act ual weigh to chined 
at the place and time of the consummation of the transactions 
?Pitts ieS? Illinois, as contended by respondent), unless otherwise 
appropriately explained on the invoices. Respondent's invoices had 
no explanations to the contrary. , 

Slight modifications to 9 CFR 201.55 were ma< k , in , 1 9 ( 
Fed. Reg. 45,361 (1979)), and the section was rewritten m 1984 to 
"darify the language in the existing regulat ton (49 Fed. Reg. 6080, 
C082 (1984)). The present section provides (id. at bustj. 

201.55 Purchases and sales to be made on actual 
weights. 

When livestock is bought or sold on a weight basis set- 
tlement therefore [sic] shall be on the basis of the actua 
weteM shown on the scale ticket[s]. If the act uaT weight 
used is not obtained on the date and at the place of trans- 
fer of possession, this information shall be disclosed with 
the date and location of the weighing on the ou 
bills, or statements issued. Any adjustment to the actual 
weights shall be fully and accurately explained on the ac- 
countings, bills, or statements issued and records shall be 
maintained to support such adjustment. 



The "clarified" version of 9 CFR 201.55 is slightly b^r than 
the version in effect in 1978 since it states more clearly flmn the 



former that any explanation on the invoice as to 
could not, e.g., include an explanation that the s 
tickets were phony, i.e., that they included shrink^ 

However, even under the version of 9 CFR 201.,* in et 
1978, when the section is read in conjunction with weigh ng ,m 
stru tions, as must be done under well-settled principle set ^ tetuto 
ry construction/" the explanation on an invoice " ld not J^ 
stated that the scale tickets represented ^"^"J^* 
under the instructions, a registrant was ^.1^"^^^ 
scale ticket containing phony figures (In add, ion as dated above 
respondent's invoices contain no explanation that h ' t h 7ve 
showed phony weights, and, therefore, "P md< "' t T"TJ^S 
complied with the regulation even if it were erroneously construed 
to permit such an explanation on an invoice. 

What is important here is that both version , rf '9 CFR 201.6B 
plainly state that when livestock is sold on a weight basis, 

~^i^i. Ifeterf, v. VnM S t a te s. 360 U.S. 1. 11 (UDft 
Pipe Line Co., 337 U.S. 498, 514 (1949). 
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spondent did in the 13 alleged reweighing transactions, respo^ 
must U) have all scale tickets necessary to prove his tran=k 
weights, and (ii) make an appropriate explanation on the inr; 
as to his weight figures, since all of the weight figures neccs^v 
prove his invoice weights were not obtained at the place an jr- 
ot the consummation of the transaction in the reweighing tK 
tions (except Transactions 5, 12 and 14, under respondent's fe 
version of the facts). Failure to comply with that regulation w. 

t* f ?,2 n rT U n fair and dece P tive Practice in violation of 312 
of the Act (7 U.S.C. 213(a)). 

Scale tickets printed to show weights used to compute an invo 
weight tor for other non-sale purpose), but which are not acluall' 

M^M? u*' the " in - wei ^ ht " of th e animals allegedly wig} 
at nttsiield and the weight of the animals allegedly removed!, i 
referred to in the trade as "catch weights" (Tr. 29-31). The printi 
ot catch-weight scale tickets is such a common custom in the 
austry that the instructions specifically deal with the practice^ 
i MvS , lnstru <*ions quoted above provide (9 CFR 201.73- 



(3) No scale ticket shall be used to record the weight of a 
ivestock draft for "catch-weight," inventory, transporta- 
uon charge or other nonsale purposes unless the ticket is 
Dearly marked to show why the weight was deter- 

minni-l ion 



S ^ 6 ticket Bowing the weight of the animals die;- 
PlttSfield Would not have been a "catch-woight." it 
bv q rp R i n c the Sak Weight of those animals d^ectly govcrnd 
*rtH.H F ' qUOted above - That is > the Restock allegedly 

aaaedtrom respondent's inventory at Pittsfield was not being soli 

w rn -I W6ight basis but ' rather > respondent purported; 
thlrpforl g n ^ actUal weight at the time - Scale ticke(s w. 
added ^* reqUlre , d by 9 CFR 201 ' 55 for the animals allegril; 
weS^lf SC3le Uckets were re ^ uil ' ed to Prove the transfer d 
weights with respect to the other animals. 

actfen? "? ^^ aCtUaliy handled the alleged weighing trans 
which w f e , caim ^' Presenting scraps of paper (worksheets) on 



, 

the Plttsfield ardval weight ' the wffht of th 
and the weight of the animals added, 



reciuil - ement i" 9 CFR 201.77, that the seule ttctets fa. 
Purchase wnle "^ ^ that "^ fl not wei ^ts for tho prnpos, cl 

37,ST4(1B84> bL^^ Ved . effective October 24, 1984 (49 Fed. H<*. 3WT] 
nated the need Tor .hi lCJ n es J l n meth ds of marketing of livestock have olirn 
need for this regulat.on" (48 Fed. Reg. 42,823, 42,825 (1983)). 
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than scale tickets, as required by 9 CFR 201.55, would have been 
just as outrageous as the conduct of an attorney handling a tiust 
account who presented scraps of paper, rather than brokers confii- 
mation slips, stating that on certain dates he bought and sold vaii- 
ous stocks for the account. 

Scale tickets can be fabricated just as brokers confirmation si PS 
can be fabricated. But it is much easier to detect fraud it the 
person required to keep the prescribed documents actually presento 
the required documents rather than a scrap of paper on which he 
has allegedly recorded the vital events. As shown in subsection D, 
immediately following, where scale tickets are generated, the 
agency has investigatory tools for detecting fraud. 

Recording all of the weights, as required, is not d,f ficul .or toe 
consuming. If respondent or his yardman actually had livestock on 
the scales for each of the weighing activities respondent contends 
took place, it would have taken no more time to print the weight 
by pressing or squeezing the hand lever of the scale's automatic 
printing device (Tr. 296) than to manually wnte each weight on _ a 
scrap of paper. The time consumed in printing a scale ticke * in 
fmitesimal compared to the time involved in moving the animate 
onto the scale, getting the scale poise adjusted to the piope, spot, 
and driving the animals off the scale. 

It defies reason for respondent to contend that he and his yard- 



his more serious violation-weight padding. (Here again my me, 
e nce is supported by the ALJ's Determination tharspondent 
Mrs. Manson were not credible witnesses (see XIl(H), mf,a., 

D. Complainant's Investigation Was Not Faulty. 
Respondent contends that the Department's investigation in the 
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ing fate weights 01 wShn liT^ * ***" SUCCeSSful te 
written on scraps of DB I, PaC " mg \ But where ights are hand- 

bsred scale t eke s twn,H rel ' "^ printed on "^Hr * 
'-weighing nvesdg tto Bet' " ^ PMP SS < ""*' 
scraps of L ei to Ztv ! "violator would provide Ik 

or new scrZ J nit, nV6S ' Sa ' or ' the we hts would be changrf 

have be n u'eless'to Zt ^'^ Acco '- di ^v, * i 
field.no SS t0 attem P t a ^weighing investigation at Phis- 



There is not livesto k e t a 1 " T 1 ? the htf<B '' fa 
degree of reliabi litv S K P u W Wh Can det ine with BDV 



Campbell "The 3 r /? SaleS in st ^on S (deacriW ,n 



gators carefully select Bn j| T f , ( 1)X the agency s lnvesti - 
of about 2 days so t at tt ', r St Ck> ge " erally Ovei ' a P crioJ 
a location about a ml y T h nk Ut " They then drira to 
reweigh the livestock , premises bein S investigated, and 
livestock is immeHt, 1 2 SCa ' e aCCUrate to the nearest P"-"l-TlK 



, s wehedth 

few minutes alterTK V the 1 packer or deale1 ' 
such carefully ontrolM P We . lghed by the agency - ly dei 

ing distances^ ve l d s hort CU t mStenCeS ' J nV 1Ving Very " hnrt 
y ort tlme 



penods between the controlled 

1950's. thege n E C yOTtTv B ir=f iM" 8 PraC ' iCed at the Chira E Dockyards in Ihe 
"Wch printed the weisht evT," utomatic recording devices under the state, 



animals alleged^ a Bt had a SCale ticket Purporting to show the Might 

ed scale ticket for the a!leS P- T R T"^ (RX 88J ' But res Pd e nt had no print- 
ammals allegedly r eraoved ( R X m , T 1 Weight of the lot '' ^ weight of the 
with a printed weight of 7 fiis ,, V" Tr f nsactio ' 1 $> respondent had a scale ticket 

(KX 20,, The printed figure was Z ""? " P6nCi ' wd * ht fi e ure of 38,006 pound. 

inventory (R X 21; 4,460 + 3 = " "* f 1? head ' in *ldlng 7 hcsd froni 
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and suspect weighing operations, can a determination be made in 
such a direct sales investigation that livestock has been falsely 
weighed. 

Accordingly, there is no basis for respondent's contention that 
the investigation in this case was defective because it did not in- 
clude reweighing of livestock. 

VIII. Adverse Inference Is Drawn Against Respondent for Not Call- 
ing Yardman Who Allegedly Weighed the Livestock on Arrival 
in Pittsfield. 

Respondent testified that when livestock arrived at Pittsfield, his 
yardman weighed them and wrote the weight on a sheet of paper 
which was put on respondent's desk (Tr. 312-13; quoted in 
VIKCX2), supra). 

Respondent's yardman was not named or called as a witness by 
respondent, notwithstanding the fact that his testimony was vital 
to respondent's case. He is the only person who could testify from 
firsthand knowledge that he weighed the livestock when they ar- 
rived at Pittsfield, and that they weighed the exact amount that he 
wrote on a sheet of paper. No other person could testify from first- 
hand knowledge as to this vital link in respondent's alleged calcu- 
lation of the shrink per head (allegedly determined by subtracting 
the Pittsfield arrival weight from the purchase weight). 111 

Mrs. Manson testified on direct examination, "A lot of times I do 
the weighing" (Tr. 224; see, also, Tr. 130). However, she admitted 
on cross-examination that she only weighs in an emergency. She 
testified (Tr. 258, 282): 

A. ... I am in another office and I don't handle the 
weighing of the cattle unless there is an emergency and I 
have to go out there. . . . 



Q. Did I understand your testimony correctly from yes- 
terday that you only weigh cattle in emergency situations? 

A. If they are busy and they need me; otherwise, I stay 
in my office. I've got a million other things to do. But if I 
have to, I do weigh cattle. 



' > ' It is not surprising that respondent did not call his yardman as a witness. As 
shown in the discussion of the individual transactions, respondent's worksheets con- 
taining the Pittsfield arrival weights of the livestock were fabricated to cover up his 
weight-padding violations. 
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cle!rtha7 t h he te !f ^ f res P dent ^ his bookkeeper, k : 

:-.:" 2r;-; = .t s srs/ h * * - 



(Oct fi 



reversed)' / 
-/W 72 ?2d 
UMW, W P 
388, 402-03 (1982), oW No 82 
(3d Cir. Iflgj). / V 
S1-6485(C.D. Ca O 
(to consider n 
otf'd, No. CV 81- 
). aff'd 



Dec - 



farms, Inc., 42 





Apr< H 1986) (met ' its 



B 
i V" 



' 1507 



Aflrfc. fe. 
FJM W 

Na CV 



Sept. s 19 1 
Agric. Dec. 16 
570. 58G-87 <1077), 
957 (Ifl78); 
39 (5th Ci ; 

F,2d 1258 (8th Cir 
), <d. 618 F 2d 

Lo( 2| 36 Agri 

ric. Dec. 1552 

ied, 435 U.s'flG8 
34 Agric. Dec 8 

(1974); 



order f Oct 20 ' 19S2 - 
{9Ul Cir " 1984); 7/1 
' aff ' d ' NO ' CV 81 






decillion) ' 
3 5 
7 (1977J - 






decision) ' 
(19?7): In "> 



U.S. 10&1 
Marketers, / 



5 



300-01 (197 , ; 

ll8 2Wi 
U-S, 581, ' 



F ' 2d 748 (5th Cir ' 

. 1519. 1522 <; A, 

3 A ^ ric - D ^- 15-17, lo?l- 
AgHc - Dec ' ^ SM (1974), aff'd ^ 
9?5); 7 " re *WA4 33 Agric. te. 80. 
ic. Dec. 474, 499(1^72}. 



. s n ' 6 U ' a 208 ' -. 

Corporation 5SS Pw'i a in i S ? ): ^ O/10W Cbm/xwia, -/ c . v. ^(fajr/iVa 
455 F.2d 1357. 1362-70 for nl ii,, , Cir> 1978: International Union v. KLR.R. 
597 (fith Cir. 1965); Gxm/ino v p- . 1 6 ' 1 * Jtfwt 7 " S ' Ca v ' ^" 
49 (3d Cir. 1963); 4/Z1 ^ r % K & iaAe 5 AA Co " 327 
ffl- Ca , S , Q ;, e j fl ? 2 V d ^ M I P^d 7W. 788 (3d Cir. 1962); 

/> Co, o/ffa^h^ CbBB 18 i iS^JS ( 8th Cin 1959)i ^^A*^ v. 

615, 619 (7th 5 ?"* rf , lo 27 " 71 (?th Cir ' 1950) - *"* ' 

W 108 F.2d 253, 256-57 ccTA Sj?t 805 (1946) = Loastnt Sh S ^ 
ond/ft Ci 94 F2d 8B2 *?,:' Natlollftl ^bor Relations Bd. v, 
1 Hf)f " fl8 (2d Cir -J. rt. rfm/fid; 304 U.S. 576 (J038H 



GEORGE W. SAYLOR, JR. 2489 

Volume 44 Number fi 

been adverse to respondent's position here. "It is certainly a 
maxim that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the 
power of the other to have contradicted." Lord Mansfield, in Blatch 
v. Ai-cher, Cowp. 66, quoted with approval in Wigmore, Evidence 
(3d ed. 1949), 285. 

IX. No Adverse Inference Is Drawn Against Complainant for Not 
Calling Kostelecky as a Witness Since He Played Only a Minor 
Role in the Investigation. Gentry's Testimony as to the Investi- 
gation Is Not Hearsay. Adverse Inference Is Drawn Against 
Respondent for Not Giving Worksheets to the Investigators. 
Respondent's Deceptive Briefs Exposed. Respondent Failed to 
Give Investigators Scale Tickets for Transactions 1-7, and 9 
Because They Would Have Prompted Investigators to Ask for 
Nonexistent Worksheets. 
The court states (723 F.2d at 582 n.l, 583): 

Because of our resolution of the case, it is not necessary 
to reach Saylor's contention that the decision is not sup- 
ported by substantial evidence. We note, however, his 
claim that the investigation and hearing did not afford due 
process. He supports this claim with arguments directed at 
the circumstantial evidence relied upon by the USDA and 
the hearsay nature of much of the testimony at the hear- 
ing. These aspects, he claims, made it impossible for him 
to present a meaningful defense. We do not agree that the 
use of circumstantial evidence and hearsay testimony 
amounted to a violation of due process in this case. Howev- 
er, the weight to be accorded this evidence is less than if it 
had been direct, non-hearsay and highly probative. 



The USDA bases its distrust of the scale tickets in part on 
the failure of those tickets to be produced at the initial 
audit conducted by William Kostelecky of Saylor's busi- 
ness. However, it is unclear from the record whether Kos- 
telecky requested this information. In any event, the 
USDA did not call Kostelecky to testify at the hearing. We 
recently approved the USDA's practice of drawing an ad- 
verse inference from a party's failure to call a potentially 
important witness. Sec Mattes v, United States, 721 F.2d 
1125 at 1130 (7th Cir. 1983). What is sauce for the goose is 
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found for all transactions then being reviewed. When Kos- 
telecky was unsupervised, he "found" no scale tickets. 



Date of Transaction 

August 10 
September 13 
September 27 
October 5 
August 31 
September 14 
September 28 
October 13 
October 13 
October 30 
November 18 
November 7 
November 30 
December 2 



Did Auditor "Find" 
Scale Tickets? 



No 

No 

No 

No 

No 

No 

No 

Not reweighed 

No 

Yea 

Yes 

Yes 

Yes 

Yes 

(Source: Cx. Ex. 1-14) 



Kostelecky 
only 



Did Kostelecky look for scale tickets on his first visit, in 
mid-October? Obviously not. Dorothy Manson testified that 
Kostelecky did not know the basics of the livestock busi- 
ness CT, 139). Apparently he did not know that Saylor 
sorted cattle. Apparently he did not think to look for scale 
tickets because he thought Saylor merely bought cattle on 
order and sold the loads as is, i.e., straight shipments. 
The facts as revealed by the record show that Mr. Gentry was ir 
charge of the investigation and personally conducted the investiga 
tory activity both withrespect to Transactions 1-9, occurring prioi 
to mid-October 1978, and Transactions 10-14, which occurred there 
after, The record further reveals that while Mr. Gentry was per- 
sonally conducting the investigation, with Mr. Kostelecky's assist- 
ance, all of respondent's records were requested, but none of the 
worksheets were supplied, and only the scale tickets beginning 
with Transaction 10 were supplied. 

Of course I know from my prior experience with the Packers and 
Stockyards Administration how a trade practice investigation such 
as this is handled by Mr. Gentry, a livestock marketing specialist, 
assisted by an auditor, Mr. Kostelecky. But my conclusions here 
are not based on my prior experience. They come straight from the 
record. Since "Tr. 8" is frequently cited by respondent's attorney as 
support for his view that Mr. Gentry's testimony was hearsay, 
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time I went with the auditor, and made photocopies of the 
records and studied records that were given to us by Mr. 
Saylor, made copies of them. [5] This would be on January 
29 of 79. [6] So after the study and copy of these records, 
by prior arrangements, we made arrangements with Mr. 
Saylor to talk with him, and he requested that Mrs. 
Manson also be with us when we were talking with him 
about this. 

Q. (Interrupting) Who is Mrs. Manson? 
A. [7] It's an employee, of course, of Mr. Saylor. 
(Continuing) and during this conversation, we 

[PAGE 8 ENDS HERE] did bring up the thought that we 
had that the records does not support some of the weights 
that he is transferring to his customer. 



Q. Mr. Gentry, you testified earlier that during the 
course of your investigation you visited Mr. Baylor's place 
of business and spoke with him and an employee of his on 
more than one occasion. During those conversations with 
Mr. Saylor and Mrs. Manson, is that correct? 

A, Yes, sir. 

Q. Did you request any specific records? 

A. Yes. On our first appearance on January 29, we re- 
quested that we have all of his records that had to do with 
his livestock dealing transactions, such as buyers' bills, 
sales bills, scale tickets, bank statements, drafts, cancelled 
checks, deposits slips, and such. 

Q. What did you receive in response to that request? 

A, Well, we received most of the things that I named 
with the exception of scale tickets. There seemed to be 
very few of those. There were some scale tickets, no 
makeup sheets or this kind of thing. 

Q. What is a make-up sheet? 

A. Well, load makeup. We normally talk about where 
they might weigh cattle on or weigh cattle off and these 
things, and we didn't get any of this kind of record, 
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Q- Did you receive any worksheets at that time? 
A, No, sir. 
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case, had you ever seen any of the scale tickets evidenced 
in the respondent's exhibits? 

A. I am not sure. There were some complainant's scale 
tickets, I believe, which were in the report, but there was 
not all of them there. There were many produced or 
showin [sic] in respondent's exhibit that I have never seen 
before. 

From Mr, Gentry's opening statement as to the course of the in- 
vestigation (Tr. 8, sentence numbered 2), we learn, first, that a Re- 
gional Office of the Packers and Stockyards Administration has 
auditors, who engage in activities such as routine financial audits 
(e.g., to determine if a dealer is solvent (7 U.S.C. 204) or has a 
large enough bond (9 CFR 201.29, .30)), and a marketing prac- 
tices side, which conducts investigations such as the one involved 
here. 

Respondent contends (and complains) that Mr. Kostelecky, the 
auditor, knew very little about livestock marketing. That may well 
be true. (I know nothing of his length of service with the Packers 
and Stockyards Administration or his prior experience, but I would 
not be at all surprised if he knew a lot about conducting financial 
audits and little or nothing about conducting a trade practice in- 
vestigation, such as the one involved here.) Mr, Gentry, on the 
other hand, had been a livestock marketing specialist with the 
agency for 21 years in December of 1981, or about 18 years as of 
the time of the investigation. 110 

Mr. Gentry's opening statement as to the investigation (Tr. 8, 
sentences numbered 2 and 3) also shows quite clearly that Mr. Kos- 
telecky's chief interest in mid-October 1978 was his financial audit. 
He was instructed by the marketing practices side of the office to 
"pick off some purchases and sales invoices and make tabulation; 
of them" only if time permitted (Tr, 8). 

Based on the undisputed testimony in the record, there is UL 
reason to believe that Mr. Kostelecky asked for, or looked at, any 
scale tickets in mid-October 1978. And this Department has never 
suggested to the contrary! All Mr. Kostelecky did at his initial 
audit in mid-October 1978 was make tabulations of purchases and 
sales. He did not copy any records. (In fact, there is no reason to 

"Unfortunately, the record does not show Mr. Gentry's educational background 
and experience prior to his employment with the Packers and Stockyards Adminis- 
tration. Presumably, his expertise was not fully developed since he did httle more 
than identify exhibits and explain the nature of the investigation. Respondent does 
not have to infer from this comment that I knew Mr. Gentry when I was Adminis- 
trator of the Packers and Stockyards Administration. Of course I knew him.) 
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'his auditor' did and what 'his audit found' (Tr. 8)" (Appeal to Judi- 
cial Officer at 11-12), we see that nothing in Mr. Gentry's testimo- 
ny supports that fictional view. 

Mr, Gentry's testimony (Tr. 8, sentence numbered 4) that he re- 
viewed the tabulations of the auditor relates solely to the tabula- 
tions of the auditor made at his mid-October 1978 visit, which tabu- 
lations were so inconsequential that they were not introduced into 
evidence. For respondent's attorney to use Mr. Gentry's testimony 
as to his review of those insignificant tabulations as support for his 
argument that Mr. Gentry's subsequent testimony was hearsay, 
when he outlined the investigation, is a deliberate distortion of the 
record designed to mislead the Judicial Officer and the court. 

In fact, in the same sentence in which he referred to reviewing 
the tabulations (Tr. 8, sentence numbered 4), he then used the first- 
person-singular personal pronoun "I" in describing who made the 
photocopies of the records and who studied the records. Specifical- 
ly, he testified that "it was decided we would go back and did go 
back, and this time / went with the auditor, and made photocopies 
of the records and studied records that were given to us by Mr. 
Say lor, made copies of them" (Tr. 8, sentence numbered 4, empha- 
sis added). 120 (Even if Mr. Gentry had not used the personal pro- 
noun "I," ! would have inferred that Mr. Gentry decided what to 
copy since (1) respondent claims that Mr. Kostelecky was- a young 
auditor with no knowledge of livestock marketing practices, (2) Mr. 
Gentry was a highly experienced livestock marketing specialist, 
and (3) the marketing practices side of the Regional Office, rather 
than the auditing side, initially decided that tabulations of re- 
spondent's purchases and sales should be made, if time permitted.) 

Mr. Gentry's testimony that "I" made photocopies of the records, 
fairly construed, would not exclude Mr. Kostelecky's assistance, 
since Mr. Gentry testified that he went with Mr. Kostelecky, and, 
presumably, Mr. Kostelecky was not reading comic books while Mr. 
Gentry was photocopying the documents. But it does show that Mr. 
Gentry was personally involved in (and in charge of) the photocopy- 
ing. Moreover, the record indicates (and my personal experience 
confirms) that they copied every document given to them. (It would 
have been totally irrational to decide, at that preliminary stage of 
the investigation, that some records were not worth copying.) Spe- 
cifically, Mr, Gentry testified that "I ... made photocopies of the 



12 Note that the comma after "auditor" was inserted by the reporter-not by 
Mr. Gentry. He may have paused after he said "auditor," but his oral statement 
was "this time I went with the auditor and made photocopies of the records and 
studied records. . . ." 
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20," actually CX 20, p. 1, "is the traced-over copy by Jeff Kaste- 
leki"(Tr. 16). 122 

Looking now at Mr. Gentry's testimony at Tr. 8, sentence num- 
bered 6, the sentence is reproduced below with the persons obvious- 
ly referred to by Mr, Gentry's personal pronouns identified in 
brackets. A portion of the sentence is emphasized not because of its 
importance, but only to identify that portion of the sentence that 
appears on line 21 of Tr. 8 (which is deceptively cited by respond- 
ent's attorney). 

So after the study and copy of these records, by prior ar- 
rangements, we [Gentry and Kostelecky] made arrange- 
ments with Mr. Saylor to talk with him [Saylor], and he 
fSaylorJ requested that Mrs. Hanson also be with us 
[Gentry and Kostelecky] when we [Gentry and Kostelecky] 
were talking with him [Saylor] about this. 

Respondent's attorney argues in his Petition for Reconsideration 
at 6 that Mr. Gentry was testifying at Tr, 8, line 21, emphasized 
above > that Mr, Kostelecky, not Mr. Saylor, requested that Mrs. 
Manson "also be with us when we were talking with him about 
this." Specifically, respondent's attorney argues (Petition for Re- 
consideration at 6): 

At numerous other points in the record Mr. Gentry testi- 
fied as to what he (Kasteleki) said (i.e., Tr. 8 line 21). . . . 

Only a functional illiterate could interpret Mr. Gentry's testimo- 
ny at Tr, 8, line 21, as stating that Mr. Kostelecky requested that 
Mrs. Manson "be with us when we were talking with him about 
this," Respondent's attorney is not a functional illiterate. Hence he 
was being deliberately deceptive. 

Further developing the fact that Mr. Gentry testified solely from 
first-hand knowledge as to the investigation, the record shows that 
there were a number of meetings between the investigators and re- 
spondent and/or his bookkeeper at respondent's office, at an ac- 
countant's office (in connection with the January 29, 1979, audit), 
at the Green Acres Motel (in connection with the April 10 visit), 
and finally at complainant's Springfield, Illinois, Regional Office. 
Mr. Gentry was present with Mr. Kostelecky at all of those meet- 
ings (Tr. 8-9, 20-25, 137-40, 300-02). 123 



122 Actually, Mr. Gentry appears to have been in error, since CX 20, p, 1, has a 
notation at the bottom stating "copied from film by D. G. Bowen." But this shows 
that Mr. Gentry did not use "I" or "me" for the work of others. 

i 2 3 Respondent's briefs seem to suggest at times that Mr. Gentry was not present 
at some of those meetings (e.g., Petition for Reconsideration at 6-7 (note his citation 
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Affidavit of Customer Harold L. Graf (CX 19, p. 1) 



&tatttf Department of ggritulture 

PACKERS AND TOCKV AKDS ADMINISTRATION 



AFFIDAVIT 

FOR USE IN ANY PROCEEDING OR ACTION 

UNDER THE PACKERS AND STOCKYARDS ACT, 192), 

AS AMENDED AND SUPPLEMENTED (7 U.S.C. 181 *< seq. 



^ 



STATE OF 



COUHTY OF 



BEFORE ME, 





an employee of the United States Department of Agriculture, designated 
by the Secretary of Agriculture under authority of the Act of January 
31, 1925, 43 Stat, 803, 7 U.S.C. 2217, personally appeared 
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Only on the affidavit of the trucker, Mr. McGlauchlen, is Mr. 
Kostelecky's name shown on the first page (CX 18, p. 1), and Mr. 
Gentry's name shown as "WITNESS" (CX 18, p. 3). Hence I infer 
from the affidavits (what is consistent with my prior experience 
with the Packers and Stockyards Administration) that Mr. Gentry 
took the lead in questioning the four farmers, and that he permit- 
ted Mr. Kostelecky to take the lead in questioning the trucker, 
since a knowledge of livestock marketing was not necessary to take 
the affidavit of the trucker. 

We come, now, to the statement in respondent's Appeal to Judi- 
cial Officer at 12: 

He [Mr. Gentry] admitted he was only "somewhat" in- 
volved in the total investigation. 

That statement is the most false and deceptive statement I have 
ever seen in any legal brief. In his preceding sentence, respondent's 
attorney cites Tr. 369, lines 24-25, as the source for that statement. 
Let us examine those lines in context (Tr. 369-70) (emphasis 
added): 

By Mr. HEINZ: 

Q. Mr. Gentry, as a result of your investigation of the re- 
spondent's records, did you prepare a tabulation of all pur- 
chases and sales during the period under review? 

A, It was done somewhat under my directioTi and I was 
involved in it, yes. 

Q. Have you recently reviewed that tabulation for the 
period surrounding the date 10/6/80? 

A. Yes. 

Q. Did you discover in that review transactions involving 
Graf Cattle Company? 

A. Yes, sir. 

Q. The record indicates, in Complainant's Exhibit No. 4, 
that there was a purchase by Graf of 55 head. Did your 
tabulation reveal a purchase by Graf, any other purchase 
by Graf on that date? 

A. Yes, sir. 

Q. How many head? 

A. 1 believe there were 60. 
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Q. Was that 60 head divided into any sub parts? 
A. Yes. 

Q. How many? 

A. There were 7 in [and] 53. 

Mr. JfaNz; I have no further questions of Mr. Gentry 
Mr. SCH, M M EL: j have no quegtions 

to Mr - 
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Just three 17*'" , t0ta ' investi gon." 
attorney, the following. test iW distorted by respondent 

Mr- Gentry's rebutteTf^ 3 " 8 ' hi h is the P enin g <f Msti 
'ebuttal test.mony (Tr. 366) (emphasis added): 

DIRECT EXAMINATION 
By Mr. HEINZ: 

i ^T n ^/ e TJr\ tes , tified that y u cmd ' KM 

^P'^t in thlS"^ PreCeded the ^ng of A, 
ent's records in " that you ^viewed the respond- 
from which e hib ^ P , n f ' the investigative rcpoH 

. Before t 



38 ' ntroduced "umber of ex hibits 
complaint was fi] P H ; I as wm *sheets. Before the 
,->.I..L ln this case, had you ever seen any of 



r ig all of Mr. Gentry's testimony on 
'ants attorney characterized the testi- 
ave testified that you conducted nios! 
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of the investigation which preceded the filing of the complaint in 
this case" (Tr. 366). Neither Mr. Gentry nor respondent's attorney 
objected to that characterization of Mr. Gentry's testimony. (Actu- 
ally, Mr. Gentry never used those exact words, but it is a fair char- 
acterization of his testimony when viewed in its entirety.) If re- 
spondent's attorney (who is not the same attorney now writing the 
deceptive briefs) wanted to question that characterization of Mr. 
Gentry's testimony, that was his occasion to do so. He did not do so 
then, and, as quoted above, he asked no questions of Mr. Gentry on 
his rebuttal testimony (Tr. 370). 

This is not the end of respondent's attorney's deception and false 
statements as to this matter. When respondent's attorney's false 
statement was challenged in complainant's response, respondent 
distorted complainant's objections, and attempted to justify his 
original briefl Specifically, complainant's attorney stated in his Re- 
sponse to Appeal from Decision and Order on Remand at 4-5: 

This case is riddled with respondent's distortions and 
misrepresentations, but he sinks to a new low in misrepre- 
sentation at pages 11 and 12 of his appeal; 

Mr. Kostelecky did not testify. Instead, the mar- 
keting specialist, Mr. Gentry, testified about what 
Kostelecky did. Mr. Gentry testified as to what 
"his auditor" did and what "his audit found" (Tr. 
8). Mr. Gentry stated that he reviewed the work of 
Kostelecky (Tr. 366, line 22; Tr. 369, lines 24-25). 
He admitted he was only "somewhat" involved in 
the total investigation. 

This is what the transcript actually reveals at pages 
369-370: 



Mr. Gentry's testimony at this point in the transcript is 
obviously directed only to a specific tabulation. To state 
that he "admitted he was only 'somewhat' involved m the 
total investigation" egregiously and futilely misrepresents 
the record in this case, since this particular misrepresenta- 
tion is part of a lengthy but totally irrelevant argument 
regarding Mr. Kostelecky and scale tickets. 

Undaunted by complainant's exposure of his deception respond- 
ent's attorney argued that his Appeal was correct, stating (Re- 
spondent's Reply To Complainant's Response To Appeal at bj: 
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involved in the invesfation T, ^ ? * " Somewh t " 
Gentry did in fact use fh! , reC rd shows that Mr. 
^ was only "s l wha ^ ?, ' "^ *"" C ntention >at 
fully supported by hU t L " r "^ in st igation is 
viewed the aud.tt v fk)^ f" "- ^ SaW he * 
'ecord in this case. by a review of *e full 



, above, con,. 

was only 'somewhat' invoh d^ " Ot mea " to sa ^ " lal 
ant stated that Mr. Gentry nevTr m Al mVeStlgation/ ' 
Looking at the 8 JT7 7 ade that st atement! 

" attorney ZkeT^ qU ted media ^ abe, ,,- 
e a 



ant stated that Mr. Gentry nevr m l mVeStlgation/ ' C "^ 
Looking at the 8 JT7 7 ade that st atement! 

^Pondent" attorney ZkeT^ qU ted media ^ abe, ,,- 
Gentry did in fact ^ ^e amazmg statement that "M, 

the word "somewhat," but in, V, '' ?L C UrSe ' Mr Gen '''y "^ 
sed by respondent's attorney. y ' en ' C " teXt than that 

^ondtt^Tttt'ey 6 I7^:^ r e r ted imm ^^ '"ova, 
dam that " SUpport for ' 



r , 

dam that Mr. Gentry "saidTf SUpport for Pndent'* 

as shown above in this suhlf V ^ Wed the auditor ' s <>'*." But 
B that he reviewed the audTn "i f i Gentry ' S testimo ^ a t Tr. 8 
1978 audit, which we ^".? lbulation8 from his mid-Octoter 
n evidence in this case MSIgniflcant tha * they were not offered 

v respoTdenT's Se^ Sf^ * a ^ ated - "^leading statement 
^-nant's Opening Bri / on H ^- a ( t R -Pdent's Rep.y to Co, n - 

Gentry testifed ahnnf- 

(Tr. 366, line 22; Tr SfflfK ^ bmltted by K ='kcky 
ft was able to p^tnt 'T ^ In this y complain- 
Kostelecky. P 6nt res Pndent from cross-examining 

The reference to TV IRQ i- 

d-euMed, ie, where M i .Gent"? ? ??' 1^^ to the """er jn,t 
Purchases and sales toK. ^^ that a "tabulation of all 
mewhat under my di ection a ? T? Under review " was " 
"as no reason to cross-examine n WaS in lved in " "" 

Purchases and sales" sin T wa "noutr H "f " tabulati n f a11 

However, the reference to T *C nt duced in evidence. 
Mr. Gentry's testimony citedlv ' ^ 22 ' is a subtle de ^P'- 
below, with line 22, cited b ^ S n T^"' JS quoted Immediately 
Phasis added).- by res Pondent, emphasized (Tr 866 em- 
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Q. Mr. Gentry, you have testified that you conducted 
most of the investigation which preceded the filing of the 
complaint in this case and that you reviewed the respond- 
ent's records in preparation for the investigative report 
from which the exhibits filed by the complainant were pre- 
pared. Before the complaint strike that. 

The respondent has introduced a number of exhibits 
which have been referred to as worksheets. Before the 
complaint was filed in this case, had you ever seen any ot 
those worksheets? 

A. No, sir. 

Q. The respondent has introduced a number of scale 
tickets. Before the complaint ticket [sic] was issued in this 
case, had you ever seen any of the scale tickets evidenced 
in the respondent's exhibits? 

A. I am not sure. There were some complainant's [line 
22 begins here] scale tickets, I believe, which were in the 
report, but [line 22 ends here] there was not all ot them 
there. There were many produced or showin [sicj in re- 
spondent's exhibit that I have never seen before. 
Respondent's attorney, by his citation of Tr. 366, line 22 as sup- 
port for his statement that "Gentry testified about a .report -SUD 
ted by Kosteiecky (Tr. 366, line 22)," is stating that the -entire m 
vestigation report in this case was "submitted by Kostelecky. lhat 
nonsense has been emasculated above. . 

In conclusion, the record shows that none of Mr - ^^ on his 
mony as to the investigation was hearsay. It was all based his 
personal knowledge and conduct. Respondents att in ^, ical gt 
briefs as to this matter (and others) do not meet * 
ards required of a member of the Bar who appears before 
partment (7 CFR 1.141(c)). g ^plain- 

Further, the record shows that on January w ords ' relat ing to 
ant's investigators asked for all of res P onde " s * , he wor ksheets 
the transactions involved here, and that none 
were given to them, and only a few of the scale tickets were g 

to them. 
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transactions, such a buvef,' hi, *? Wi * Ws ]ivestock S 

statements, drafts cancel, I ?' *?** Mls ' SCale tickets < ^ 
m a.atts, canceled checks, deposits slips, and such" (Tr. 



they 

that stage of the pro eed^^ H ! may " Ot ha k " Bt 
and substituted ammals But ^ ? epandent claimed < have sorted 
that had to do wUhhj lill l^ qUest for " ali f W- rfi 
enough to req u rre the nin? r ^^ trans ^ion s " was broad 
Manson and P " 



e nn r 

Manson and t P n ha" 1*" T^' Bot " MrS ' 

important documents to 7vlT ? worksheets were the most 

weights invoi d Ws Verai f tfe 



v 
weights invoiced to the buyes Th ? d ^ Ws Verai f 



nvoce to the buyes Th 
by respondent w^wl u worksheets introduced in evi 



f the tw *% tted the 
'' ""' 



made the reques sin MrT'' 

perienced investigator and i'i. f T * he Senior and moro 

' W 



or an ii. 

tices side of the office hni, ,' W3S fr m the m ^m S pmc- 
vestigation ^ut^J a * i t the determination ' - " 
the request, Mr. GentrV,^ "* ^ if Mr ' Korteledcy made 
quested would not havTL test ' m ny 3S to what Mr - Kostelecky re- 
feed only to show that Mr" %"?'?*" ? W UM ha bee " of - 
show the truthfulness of wi,t^t e0ky made the *<*&<**: "<" *<> 

1766 (Chadbou rev Io 7 K fi f teleCky Said Ses 6 
A 'O 



Moreover Mrs M 

everything they asked^or iff!?' that , ahe gaVe the 

sheets. Speci fl ca.l sh * dn Bcale tickete and wo,k- 



counts with aVe ver these various 

did y ou 



eatea me "P at the office and I could not 

they were told they cm.lf rl , 10 k at our books whi =h 
y C UW - 1 b6heve it might have been the 
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next day or the day after, Mr. Gentry and Kastelecki came 
to our office. They asked to have records of purchases and 
sales, scale tickets and they were given all the information 
and records they asked for. They took them to N.D. Harri- 
son office, 

Q. Who is N.D. Harrison? 

A. The certified public accountant there at Fittsfleld. 

Q. How long did they keep them? 

A. Two or three days. 
* 

Q Mrs. Manson, we have looked at several work sheets 
today and yesterday. Were any of those work sheets pro- 
vided to the Government before the complaint was filed in 
this case? 

A Everything was provided to the Government people 
that was asked for. They were in with the scale tickets. 

Q. My question was, were the work sheets that we have 
seen in the record provided to the Government before the 
complaint was filed? 

A. When they came to audit the books yes The scale 
tickets were in a box along with the work sheets, and they 
were provided to them. So, my answer is, yes. 

Q. And you would have a similar answer for scale tick- 
ets, that is, all of the scale tickets which we have seen- 

* 



, 

which appear in the record-were 

case. 



Government before the complaint was 

A. If you are meaning, when they came to audit us, yes, 
if that is when you are meaning. 

Q. Right, O.K. ... _ 
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n. what scale tickets 

back of the soak t ke s ? nr Tf " Umbeni are writto " " lt 
I*- 126 In addition tt c ,Ir ' transactio11 ex pt Tnmsnctb, 
each scale ticket CUSt mers na "d date are written on 



theTksheet ^*^"T ^ ^ ' w * rf 
would have been virtual complamanfs investigators, it 

them. VlrtUa " y > m Ps,ble for them to have missed 



when Mr. 0.^".^ the scaie <*eta were found 
lecky did tM^toT 41 **' 011 but "* when Mr. Koste- 

^enitisremembe ed h at l^ r ^T? ^ d W11 ' hom>vcr ' 
Transactions 1 through Q rf ^ecky made no photocopies of 

'he h ' S mid - ctober 19 visit. Al 



Photocopies of thn ? ' S md - ctober 19 visit. All of 

'elating to^c' 811 ' 8 tak " f m "^""denrt records 



investiation on Jan y ' ' f Mr ' 



">at they had the docurnen t' S T ISV, K ';, 3 "^ th roafter 
reason for Mr Gent t li. Hence> there was " more 
than there was for h? m ? "^ the SCa ' e tickets for Transactions 1-9 
to Transactions ] -9 "^ a " y f the other documents relating 

n -January 29 1070 /.. n , 
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ultimate weight was arrived at. It would be as difficult ; f< anexpe- 
rienced marketing specialist to miss the worksheets as rt J u 
for a visitor visiting the Sistine Chapel to miss Micnelange! 

paintings on the ceiling. Gentry 

Since it would have been realistically impossible TO: _ 
to have missed all the scale tickets m Transactions 1 7 and 
Uhere were no scale tickets in Transaction 8) and all he wo 
sheets in the 13 transactions where wo rksheets were. ate P^ 
duced at the trial, the issue is really a questi on o ^credit, 
Mr. Gentry telling the truth when he testified that they '^ 
"aH of his records, that had to do with his livestock dealing *ans 
actions," and that none of the worksheets were p. ov ded an^ ^ 
of the scale tickets were not provided Ur. iJ ->- fc 

Manson telling the truth when she testified that she B^^ 1 ^ 
erything they asked for, and that "the scale tickets weie 
along with the worksheets, and they were provided to them 



e ALJ, who saw and heard the wit nesses t 
that Mr. Gentry was a very credible witness and tha 
and respondent were not. The ALJ ^- l " e 
the worksheets were provided to the auditoi anc the u ^ 

keting specialist during the investigation at 34) . H is 
unpersuasive" (Initial Decision and Order on Ken, Man _ 

conclusion in this respect is based in substant.al pait 

son's demeanor. J-U-TK, nf the witnesses are 

The ALJ's comments as to the ^ U ^[f^ erse interest 
intermingled with his reasons for * taw ag wit ne S s, 

against complainant for not call ing ; MnKo.t e y was t 

which I adopt. In addition to the fact Ita ^ Mr. ^ played on , y 
an important witness for complainant to <f 1 ' he was either no 
a very minor role in the investigation I rotor ^ ^ ]onger em . 
longer employed by complainant, 01 r at iee i .^ where the 

ployed at complainant's office in Spr ingne i , c]d _ who wffi! 

hearing was held. Mr. Gentry referred to JeH adde(JX 

an auditor at our office at that time (Tr lb v ^ as fo ,, ow3 
Specifically, the ALJ's comments, which gg) . 

Decision and Order on ^ 



F u 01 . TMrs Mansonj u" wv 

The cross examination of nei LJ d QT dodge d re- 

examples where she ^one-walled, gg . ble response . 

sponses to questions which had omy 
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Plan n t .H v ocl; f negty -T ^^ f C ' 
and Mr p;i TT maiketl "g specialists [i.e., Mr. Gentry 

The fi- 
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tor on hi & st ; is i t b wt t ecked ^ the financial audi- 



P bl ems m y ex a deTn , r^ ^ MiM 
records was made "I' t u deta '' ed ins P ec of tho 
Pittsfield o C s by the r 8U ^ Uent trfpS to H P<"anf, 
testified, accom D ani P H J 88 ^ marketi "8 s P e ^t who 
the flna^ial au du d *"* aSS ' Sted by the audit01 ' 
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o "J 

the clear Imwl ^ b ? n8hip8 between them . 
marketing spe ^ ""^ that the testi ^"g livcs 

in charge of the A Semt>r f the two and the 

B ' the trade Prices phase of the investigation. 
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" ' No 



-spcs . ' -p alle , 
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ent's financial record, concerning the trade practices prob- 
lems, that was not easily available to Respondent Ihe 
work was done on records given by Respondent to the in- 
vestigators, in consultation with Respondent and his book- 
keeper. 

Had any contemporaneous problems or objections arisen 
at the hearing, Complainant would have been requested to 
present the financial auditor for examination or a subpoe- 
na would have been issued for his appearance, on request 
by Respondent. Never has Complainant been known to 
refuse to honor a request from the opposing party, ortrom 
the Judge, to produce an investigating witness, on timely 
request. 

The adverse inference rule is considered an aid utilized 
when the evidence is being evaluated and weighed. In the 
event of doubt, question, mysterious, peculiar or suspicious 
circumstances that are not otherwise satisfactorily an- 
swered or resolved by the record, the trier of fact may 
draw an inference against the party who had control ot 
the evidence that was not produced or offered. 

This principle should not be broadened to require that 
every eyeball witness be produced at risk of having an ad- 
verse inference drawn. Administrative law processes 



ht be dispensed with b y a 

inconvenience, without any apprehension as to the tenor o (depending 

other words, put somewhat more strongly, there is a ge neial limit ation < P 
for its application on the facts of each case) that the ^ ^ ^ 
drnwn except from the non-production of witnesses who * tes ^^^^ w f th 

nor in respect to the fact to be proved. This hmit ^ '^^Ibl bu on principle 
any strictness; otherwise it would become practically objectionable. but P 
it is sound, and has often been recognized. Approving a 

1885, Stone, C.J., in Carter v. Chambers 79 Ala. UA, d failg to 

charge that Mf a party has *^^^^w*rt 
produce him, the presumption fair that he w tn*s P 
th. right of the party'.; 'Carried to i * * , it -u d 

should produce all the witnesses, no m*J? hew nu and jufjt one , that if n 

ine 



knew anything of the transaction . . . . . ine . ^ tran9action , an d sup- 

party has a witness poss ^mg a pecu ,a, know, g ^^ ^^ he hag 
poaed to be favorable to him, and fails to proa of suspicion that 

means of doing so, this, in the absence of all exp anatwn. ._ g 



S uch better-informed testimony wou.d -^^ (emphfl3is in the orig i- 

(Section 287, Wigmore on Evidence, Third Uition 
nal). [End of ALJ's footnote 14.] 
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should not be burdened in this way, with the redundancy 
that would result. J 

_ Under proper circumstances, not seen here, an adverse 
inference would be drawn, knee jerk utilization of the ad- 
verse inference rule should be avoided." A simple eviclen- 
tiary conflict should not automatically trigger it. 

Respondent's bookkeeper angrily described a personality 
conflict with Complainant's auditor and livestock market- 
ing specialist indicating that they were uninformed, dorai- 
neermg and deaf to her explanations. Based both on the 
substance of her testimony and her testimonial demeanor, 
her credibility 1S weak and doubtful. ' G 

She is not a shrinking violet. She says what she wants to 
say when she is angry and when she wants to say it. She is 
not easily pushed around. 

At times, under cross examination (which was not hos- 
tile m tone or manner, and not intimidating in style, but 
was surgical in technique), she was stubbornly imrespon- 
sive, quickly tangental and angrily upset at times. By 
stoney, cold, long pauses, she indicated difficulty with 
sample, precise questions. Points on cross examination 
were not persistently pursued because her demeanor clear- 
ly indicated that it would be fruitless-dancing around the 
mu b erry bush. She hedged and dodged for no apparent 
reason to specific, simple questions, when the answer 
seemed obvious and unavoidable. 



frinHi f xamination sh e fared well on generalized 

S A qUe ' U ns showin e both confidence and detailed 
knowledge but on cross examination she significantly 



nao 

wht , r qUahfied ' Withdrew and 

to , P nf Pe r , ? lntS W6re the sub J ect of focus (as opposed 

to generalized testimony she had confidently given earlier). 



i coweri g ^fore "overbearing" 

inspectors, as she suggests. 



testimonial demeanor of the livestock 
specialist who dealt directly with her and Re- 

^ to reopen the recor* to p,sent 

ab ut h 
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spondent Saylor, it appears unlikely that he would be ar- 
gumentative, domineering or overbearing. It did not seem 
to be in character for him. He appeared to be quiet, com- 
fortable, competent and knowledgeable, so he could make 
his inquiries and seek cooperation or work as best as he 
could without cooperation. 

Respondent's bookkeeper testified that she gave the key 
"worksheets" to the P&SA inspectors in a box along with 
scale tickets. This was denied on rebuttal testimony. Fur- 
ther, the livestock marketing specialist said that none of 
the worksheets and most of the scale tickets presented as 
exhibits at the hearing had not been seen before they were 
presented as proposed exhibits. This testimony is persua- 
sive and convincing. 

The testimony that the worksheets were provided to the 
auditor and the livestock marketing specialist during the 
investigation is flatly incredible and unpersuasive. The 
livestock marketing specialist is a thoroughly experienced 
man. This is his lifetime occupation. He is without bias or 
prejudice, or any basis for it, on this record. He has no ap- 
parent axe to grind or benefit to be gained. 

It is exceedingly unlikely that a livestock marketing spe- 
cialist with over two decades of experience in livestock 
marketing and records would overlook "worksheets" with 
mathematical computations and notations concerning 
cattle, pens, etc., where the calculations begin with the in- 
voiced weight at purchase by Saylor and end with invoiced 
weights on sale by Saylor, in these 14 transactions. 

The purpose of the investigation was to follow the paper 
trail to see if Respondent Saylor had properly transferred 
purchase weights to his purchaser. 

The paper trail could not be fully traced or understood 
without the worksheets. Worksheets with calculations ^in- 
volving the purchase and sale weights would have inevita- 
bly led to questions and explanations about sorting in 
these particular transactions. This is true even if weight 
transfers were not already the primary focus of suspicion. 

With weight transfers being the focal point of the inves- 
tigation on the second and third visit to Respondents of- 
fices, it is even more probable that questions would be pre- 
sented to Saylor and his bookkeeper about the meaning of 
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the calculations and notes on the worksheets. They could 

"IS' ' ^ d - Receiving them in the sam * ^ * h 

some scale fckets relating to the transactions would 
make it even more probable that such inquiries would be 



realonS *"" ""** "V^ imesti S^or for the simple 
leason that he never saw them until the time of trial. 

Failure to inquire about these documents, if they had 
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pe onalkv W H a T T* *"' 6ither f these P^ibilitie, A 
personahty clash, ,f ,t occurred, between Respondent's 
bookkeeper and the investigator(s) is not sufficient toju 
fy such a disproportionate reaction here. 
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A. Yes, sir. 
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A. I believe possibly it could have been, yes, sir. 
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regard to the examination of the books, or anyone? 

can't 'recall. 1 k " W Wh6ther he <"" 3t that time r not ' l 

back and 
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A. Yes, sir. 

Q. Where did they take them that time? 

A. I believe the Green Acres Motel, I believe it was. 

Q. Now, did you go down to the Green Acres Motel, y 
and Mrs. Manson, and have a discussion with them at tl 
time? 

A. Yes, sir. 

Q. Did you make explanations at that time on varic 
transactions that they were questioning? 

A. We tried to. 

Q. Would they listen to you? 

A, Well, I wouldn't hardly know how to answer that 
didn't feel that they did. 

Q, Did they, then, ask you to come to Springfield, I] 
nois, for a conference? 

A. I believe so, yes, sir. 

Q. I went with you to that conference? 

A. That's right, sir, you did. 

Q, Now, at that time, at the conference, did you disclo 
all of the information that has been disclosed by ML,. 
Manson in her testimony? 

A. Yes, sir, I had some information with me in my 
pocket that I offered. They did not accept it. 

I give no weight to that testimony for four reasons. First, re- 
spondent did not testify that he showed complainant's officials 
what he had in his pocket. 

Second, respondent did not state under oath what the nature of 
the information in his pocket was. Respondent's attorney argues 
that respondent was talking about the scale tickets. Specifically, re- 
spondent's attorney states (Respondent's Reply To Complainant's 
Response To Appeal at 8): 

Q. Now, at that time, at the conference did you disclose 
all of the information that has been disclosed by Mrs. 
Manson in her testimony? 

A. Yes, sir. I had some information with me in my pocket 
that I offered. They did not accept it. (Tr. 301-302.) (empha- 
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sis added [by respondent's attorney]) (Author's 
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'ec rds. Respondent knew h f whe , nthe y re 1 u ^ted respondent's 
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Transaction 8, in which there was no scale ticket) when the De- 
partment's investigators requested all his records, including scale 
tickets, on January 29, 1979. Contrary to respondent's briefs, the 
Department has never contended that those scale tickets {as distin- 
guished from the worksheets) were not in existence when requested 
on January 29, 1979. Complainant's attorney has consistently ex- 
plained that the scale tickets had to be prepared at the same time 
as the invoices because the scale tickets are serially numbered and 
have to be used in the proper order. 

In fact, complainant argued, and the ALJ and I have inferred, 
that in Transactions 10, 11, and 13, when respondent apparently 
got behind in preparing phony scale tickets, and did not prepare 
them until 1 to 4 days after the fact, respondent's bookkeeper com- 
pletely rewrote the invoices for those dates, changing the invoice 
dates to correspond with the dates on the phony scale tickets. The 
fraud could only be detected if an investigator happened to see the 
original copy of the invoices for Transactions 10, 11, and 13, show- 
ing the true date of the transactions (see XVII, infra). 

Why, then, did respondent and his bookkeeper refuse to supply 
the scale tickets for Transactions 1-7, and 9 to the investigators on 
January 29, 1979? I infer that the earlier scale tickets were not 
supplied because each of the earlier scale tickets would have 
prompted the P&S investigators to look for worksheets. On the 
other hand, none of the scale tickets for Transactions 10-14, which 
were furnished, would have prompted such an inquiry. 

If we examine the scale tickets in the light of the chart conven- 
iently prepared by respondent's attorney, set forth in IX(A), 
supra, and replace the heading "Did Auditor 'Find' Scale Tickets?" 
with "Would the Scale Tickets Have Prompted the Investigators to 
Look for Worksheets?" every "No" on the chart would be replaced 
with "Yes," and every "Yes" (i.e., for the last five transactions 
after Mr. Kostelecky's mid-October visit) would be replaced with 
"No.'* This offers further support for my inference that the work- 
sheets were not in existence on January 29, 1979, when the investi- 
gators asked for all of respondent's records relating to the livestock 
transactions, and that in order to avoid prompting the investiga- 
tors to ask for nonexistent worksheets, respondent took a calculat- 
ed risk and did not supply the scale tickets that would have 
prompted the investigators to ask for worksheets, 

The scale ticket for Transaction 4 (RX 26), reproduced in KB), 
supra, shows that "955" pounds was added to the printed weights 
(specifically, "33-29* Per Hd" (JO Ref. 69, 70, 71, p. 32) (33 x29 = 
957, which rounds to 955). The scale ticket for Transaction 6 (RX 
34), reproduced in IV(B), supiv, shows that "400" pounds of "Pro 
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Transaction 3 Scale Ticket (RX 20) 
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Transaction 7 Scale Ticket 
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These scale tickets, which show only 7>615 and 4,780 pounds of 
printed weight, and additional amounts of weight added in pencil 
of 38,095 pounds and 42,755 pounds, respectively, would also have 
shouted to the investigators, "WHERE'S THE WORKSHEETS?" 

The remaining four scale tickets not furnished to complainant's 
investigators, for Transactions 1 (RX 2), 2 (RX 6), 5 (RX 31), and 9 
{RX 49) are reproduced on the next two pages. 
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Transaction 2 Scale Ticket (RX 6) 
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Transaction 5 Scale Ticket (RX 31) 
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Transaction 9 Scale Ticket (RX 49) 
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Transaction 11 Scale Tickets (RX 59, 



60) 



UYLOR LIVESTOCK . PfH.ll.ld, ||| lnoll ' w. 





GEORGE W. SAYLOR, JR. 

Volume 44 Number 6 



2531 



Transaction 12 Scale Ticket (RX 64) 
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Vansaction 13 Scale Tickets (RX 69, 70, 71) 
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Transaction 14 Scale Tickets (RX 75, 76, 77) 
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Transaction 14 Scale Tickets (RX 78, 79) 



TOOHT 



SAYLOR LIVESTOCK .7pitt.fl.ld, Illlnal. N! ' 

IELLEH - - i, r^i . 



off ict corf 



WEJQHEIl 



WBOHT 




SAYLOR LIVESTOCK - Pm.ll.ld, Illinoi. N! 



AMOUNT 



QDJUTTITT 

& I 



GEORGE W. SAYLOR, JR. 2535 

Volume 44 Number 6 

Not one of the scale tickets in Transactions 10-14, which were 
furnished to complainant's investigators, would have raised the 
slightest question in the minds of even the most suspicious-minded 
P&S investigator. They are as "clean" as the proverbial "hounds 
tooth." The scale tickets for each of Transactions 10-14 print the 
exact amount of weight invoiced to the buyer, without a single 
word of explanation on the scale tickets. 130 

A comparison of the scale tickets in Transactions 10-14 with 
those issued by respondent prior to Mr. Kostelecky's mid-October 
1978 visit shows clearly that the latter scale tickets, furnished to 
the investigators, would have raised no questions as to the exist- 
ence of worksheets, whereas the earlier scale tickets would have in- 
stantly alerted the investigators to the fact that they should ask 
for worksheets, I infer that respondent and his bookkeeper did not 
furnish the earlier scale tickets to the investigators so that they 
would not be prompted to ask for nonexistent worksheets. 

D. I Infer that the Worksheets Were Not Furnished on 
January 29, 1979, When Complainant's Investigators 
Requested All of Respondent's Records Because They 
Were Not Then in Existence. 

Respondent was required by the Act and regulations to keep ac- 
curate records of all his transactions and to make them available 
to the Department's investigators (7 U.S.C. 221, 222; 15 U.S.C. 
46, 48-50; 9 CFR 201.95). Since all of respondent's records deal- 
ing with the livestock transactions involved here were requested by 
the investigators at their January 29, 1979, visit, but none of the 
vital worksheets for these transactions were supplied (see IX(B), 
supra), I infer that they were not supplied because they were not in 
existence at that time. There is no reasonable explanation why re- 
spondent would have failed to supply them if they had been in ex- 



130 A number of these scale tickets are in Mrs. Manson's handwriting, but she 
testified that she filled out the writing on scale tickets weighed by others (Tr. 283). 
The record does not show whether all of the scale tickets furnished to the investiga- 
tors, for transactions occurring after Mr. Kostelecky's mid-October 1978 visit to re- 
spondent that were not alleged as violations, were as "sanitized" as the scale tickets 
for Transactions 10-14. I infer that they were, since there is no evidence that the 
investigators were prompted to ask specifically for worksheets. But even if they 
were not, they either related to legitimate transactions, or at least there was no in- 
dication that they related to fraudulent transactions. Otherwise, additional transac- 
tions would have been alleged as violations. 
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forced, by the amount of added weight, to make unreasonable 
claims in this respect in Transactions 7, 11, and 13). 

In fabricated worksheets, all of the calculations would have to be 
mathematically sound leading to an end result exactly equal to the 
amount of weight arbitrarily added by pencil {respondent made 
slips there in Transactions 2, 5, and 8), and be consistent with the 
fabricated scale tickets (respondent made a major slip there in 
Transaction 6). Also, respondent would have to be sure that his 
worksheet and other records did not sell the same animals to two 
different persons (another slip by respondent, in Transaction 4). Ac- 
cordingly, it would have been too much of a chore to attempt to 
fabricate all of the necessary worksheets before respondent knew 
the exact transactions at issue. 

Even though the investigators told respondent of particular 
transactions questioned, if respondent had produced worksheets for 
those transactions at the final Springfield conference, and the in- 
vestigators then requested others, and offered to accompany him 
back to Pittsfield to copy them, respondent would have been in se- 
rious difficulty. Accordingly, I infer that respondent took the most 
reasonable approach, i.e., he waited until the complaint was issued 
before he fabricated the worksheets introduced in this proceeding. 
But it is only important that I infer that the worksheets were not 
in existence on January 29, 1979, when all of respondent's records 
were requested. 

In reaching the inference that the worksheets were not in exist- 
ence on January 29, 1979, I rely not only on the fact that the work- 
sheets were not produced when all of the records were requests 
but also on the circumstances discussed in IX(C), immediate 
above, relating to which scale tickets were furnished, and whic 
scale tickets were not furnished, to complainant's investigators, li 
addition, I rely on the ALJ's findings based on his determination at 
to the credibility of the witnesses. 

If this inference is accepted as reasonable by the court, it is deci- 
sive of this case even if the court might have arrived at a different 
conclusion based on the court's own evaluation of the evidence. 
That is, if the worksheets were not in existence on January 29, 
1979, that proves conclusively that respondent added an arbitrary 
amount of weight to the livestock in the 13 transactions at issue 
here where worksheets were produced (all except Transaction 14). 
Since this inference is decisive as to Transactions 1-13, it is, of 
course, relied on in each of these transactions. 
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Although Mr. McCarthy initially testified on cross-examination 
by respondent's attorney that he charged for hauling feeder cattle 
by the mile, irrespective of weight (Tr. 105-06), on redirect exami- 
nation by complainant's attorney, when he was shown documenta- 
ry evidence (CX 8, p. 9) showing that respondent paid him for haul- 
ing feeder cattle on a per-pound basis, he testified that he was not 
willing to testify that the documentary evidence did not "accurate- 
ly reflect the basis" on which he was paid without checking his 
books (Tr. 106-07). He concluded, "Why this has been figured back 
by the hundredweight, I don't know. I would have to check my 
books back against it to see" (Tr. 107). 

Hence Mr. McCarthy backed away from his original statement 
that he was paid by the mile on feeder cattle and, therefore, his 
testimony, taken in context, does not support the view that in the 
particular transactions at issue here, he was paid by the mile. In 
any event, the documentary evidence here shows that respondent 
paid M&I Truck Line, Inc., by the pound in every transaction at 
issue here except Transaction 14 and part of Transaction 8 (CX 2, 
p. 14; CX 3, p. 13; CX 7, p. 9; CX 8, p. 9; CX 9, p. 9; CX 14, p. 21). 
Moreover, whether he was paid by the mile or by the pound is c ' 
no importance here. 

Finally, truck driver Derald McGlauchen, called as a witness b; 
respondent, gave no testimony relevant to this proceeding. He testi- 
fied that respondent's trailers are capable of being divided inl 
pens within the trailers, so that several lots of cattle from differer 
owners can be placed in one trailer (Tr. 76), but that is not an isst 
here. 

I assume he was called as a witness by respondent because at 
first he testified that he charged "[p]er loaded mile on livestock," 
irrespective of the weight (Tr. 76). However, on cross-examination, 
when he was shown documentary evidence (CX 1, p. 9) showing 
that respondent had paid him for hauling the 77 steers in Transac- 
tion 1 by the pound (Tr. 78-79), 133 he admitted "that there are at 
least some occasions where . . . [his firm] in the past hauled cattle 
for Mr. Saylor on a per pound basis" (Tr. 79). Hence his admission 
on cross-examination destroyed his usefulness to respondent as a 
witness. 

In conclusion, to the extent that the truckers' testimony is rele- 
vant at all, it is supportive of complainant's position. No trucker 



133 Specifically, he was paid for hauling the exact purchase weight of Kansas 
City Lot No. 68 purchased by respondent the day before he sold 77 steers to the cus- 
tomer, at an increase in weight (CX 1, pp. 1, 6, 9). 
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Q. When those animals were removed, the cripples and 
the horned animals were removed, were they replaced 
with other animals from Mr. Saylor's lot? 

A. Yes, sir, 

Mr. Rodhouse was paying respondent $8,629.30 for the 21 steers 
{EX 66). The arrival of the truck with his livestock would have 
been a noticeable event. There is always noise and commotion 
when a livestock truck arrives and is unloaded. Hence Mr. Rod- 
house's testimony that he remembered, to the best of his ability, 135 
that he was present when the 21 steers arrived is a salient fact, 
which, if proven false, destroys his credibility as to this transaction 
not that he was intentionally lyingjust that he was mistaken as 
:o which transaction he remembered). 

Respondent's invoice to the customer shows that respondent sold 
the 21 steers to Rodhouse Bros., Pleasant Hill, Illinois, on Novem- 
ber 18, 1978 (RX 66), The scale ticket is dated November 18, 1978 
(RX 64). The trip sheet by Earl Richards shows that they were 
hauled from "Pittsfield, 111." to "Rodhouse Bros" on November 18, 
1978 (CX 11, p. 10). Mrs. Manson's check stub shows that she paid 
Eai-1 Richards on November 22, 1978, for hauling the 21 steers on 
November 18, 1978, from "Pitts" to "P Hill" (CX 11, p. 11), 

However, the 21 steers arrived a day or two earlier, on Novem- 
ber 16 or 17, 1978. Respondent's Kansas City purchase invoice for 
the 21 steers is dated November 16, 1978 (RX 63), which is usually, 
but not always, the day they arrive in Pittsfield, Mrs. Manson's 
check stub shows that she paid Merle Springer Trucking on No- 
vember 22, 1978, for hauling the 21 steers (which were included in 
a group of 58) on November 17, 1978, from "K.C." to "Pitts" (CX 
U, p. 8). 

Respondent's worksheet for Transaction 12 (which I have con- 
cluded was fabricated (see XVIII, infra)), shows that three 
"horns," including "1 Crip," were replaced by three steers from re- 
spondent's inventory. But the worksheet shows no prorated shrink 
calculations. Respondent testified that since those 21 steers had 
been at Pittsfield for 2 or 3 days and regained their shrink, he just 
weighed the 18 sent to Rodhouse (without calculating shrink), and 
added three from inventory. Specifically, he testified (Tr. 335-36): 



i Mr. Rodhouse's phrase "[t]o the best of my ability" is the identical phrase he 
had just used in stating that "[t]o the best of my ability, I remember being there 
when the Transaction 11 steers were sorted (Tr. 49). 
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contradicted by documentary evidence and the testimony of re- 
spondent and Mrs. Manson. 136 . , 

Accordingly, I give no weight to Mr.Hodhouse s testimony as to 
Transaction 12. In this respect, I also rely on the ALJ who saw 
and heard the witnesses testify (see XII(H), infra). The ALJ states 
Decision and Order on Remand at 18-19, 38): 

The customers testifying (for Respondent) had little or 
no actual recollection of the particular transaction^) ana 
operated from general impressions and practices E * " 
few who thought they had some recollection of the transac- 
tions qualified and hedged to some extent and did not nave 
any particular point to buttress or support their recollec- 
tion of that day of routine business affairs. Basically, wi 
out any intent to impugn or demean them, they were used 
as spear carriers in the production. They were in and out 
quickly, with little effort to develop supporting details on 
points in their testimony, which was generalized in c :nara 
ter and effect. They testified truthfully, based on then gen 
eralized impressions, but the value of that evidence co 
earning the limited issues here-these 14 transactions 
limited and doubtful. 



They relied on scale tickets, their own i 
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sympathy for Respondent-not an unusual ote *^ 
regulatory disciplinary matters-even '"eluding tho e who 
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c to support Respondent and the generalized 

KllhifWiiriK, ~P J.L. , .. S^=ituiJU 



vnnr y ur 1 attention to Certain cattle purchased by 
you fiom Mr. Saylor on November 7, 1978, being 79 head 
of steers, do you recall that transaction? 

A. As to the best of my ability, yes. 
Q. What kind of steers were those? 

A. They were mixed cattle. I think those were of a 
heavyweight, maybe seven to eight hundred pounds, but 
just real specific, it's been sometime back. 137 

Q. Were you present when these steers were in Mr Sav- 
ior s lot in Pittsfield, Illinois? 

A. I was. 

Q. Did you assist in sorting this load of steers or this lot 
of steers to fit your specifications? 

A - To the best of my ability, I remember being there, 
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A. Yes, sir. 

Q. Were you satisfied with that transaction? 

A. Yes, air. 



A. res, sir. 

Here, again, Mr. Rodhouse's testimony (as to two salient facts- 
iree if we include the difference between 638 pounds and |uu 
;' pounds) is contradicted by documentary evidence. His tlia 
s-mey led him (i) to recall the transaction on November /, > 
::d (U) to recall receiving scale tickets for the cattle he r **i 
*e. also, Tr. 53-57). As shown in XVII(C), infra, howevei, tne 
iHumentary evidence shows that the transaction occurred o 
wnber 6 f 1978, and I infer (see XVII(C), infra) that the scale ut 
rts were not dummied up until the next day, November /. w , 
riiieh is the date they are dated, and the date that appeal s w 
indent's carbon copy of the invoice to "Louis Rodhouse s 
Rx 62). (The original invoice issued to "Rodhouse Bros 
November 6, 1978 (CX 12, p. 2)). Rodhouse's 

Accordingly, I believe, as the ALJ believed, that Mr, ^ 

memory was faulty as to these two routine transaction 
curred over 3 years before he testified. pnricallv accept 

As to the other 12 customers who testified, 1 ca s Dr oblem is 
every word they said, 100%, without q uallficatl ^ d ^ t padded the 
that they said nothing relating to whether reap c omplai ntp 

weights on the 14 transactions alleged in II U 
Hence their testimony is not helpful to respondent ner ^. ^^ satig- 

Of course they had a high regard ^^ Qns[sten t with the 
Tied with his livestock transactions. That is c ^ |ng in an 
complaint. The complaint charges res P n w. 7 U S C 2l3(a)X If 
unfair and deceptive practice (Complaint | v, - f ^ nd thern to 
the allegations of the complaint are true W* l vvou id expect 
be), respondent deceived his customers. Accora sj, ^^ ^fefec- 
them to be satisfied with respondent s transa^ ^^ jf respon d- 
tion is a tribute to respondent's ^epw hfld known that re- 
mfs customers had remained satisfied it iny^ ^ hgve a ffect- 
spondent padded his purchase we ^ ( .^ m)) . jMt , a 

ed the sanction in this case (see & AIA, ' where 

_ - . . _ _r (-V.Q rrflnSo 



In addition, in some of the t"^^ uniformity i 
,-orksheets show that his sortmg destr^ ^^ customers. 
.eights of the ^ts original^ 

satisfaction is an indication at J e p ers wanted wj* 1 ^? If ^ 
n ot occur. That is, respondent s custome_ lg( ^ 8-WM frt; 

and uniform weights (Tr. 41 && ^ tot C? been 

spondent had substituted tte^ 
ed in Transactions 7, 11 and 13. t 
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satisfied. Similarly fk 

wi* the mixture O f f S n me . T" d n0t have bee " satisfied 
spondent claims he MiJ -^ steers and chea P ste * re- 
Many of respondent? 1 '! '" Transactio " 4 (see I(EXU, supra). 
Kttsfield, applied of th 0merS kneW that he "** "vertoi at 
such sorting.' w But nni, w^H 06 ' and observe d or assisted in 
or assisted in the sorHni \ Rodhouse testified that lie observed 
12 > alleged in the com^^f^ 118 ^ 011 (U " Tl ' ans ^tion S 11 and 



e comf 

n t accept his testimony A 't u reas ns Set forth above ' l do 
they knew that respond* 8 , ther cust <nera, the fact that 

wrted livestock 



n , 

helps complainant cat wrted livestock ^ ,, cto , 
/NWtent^ for fraud in th lt .? hows that respondent had the op- 

^S^^^^^^ " iSUe her6 ' 
' * 



nt's customers fonlvonp * f 81g ificant ' that only four of respond- 
^leged reweighW L n ! 5 wh ? m was involved in one of the 13 
livestock received fromT "^ t6Stified that "^ wei ^ hed ^ 
Lowder (Transaction 14) M^r ?>, "" Jennin ^ s (Transaction 81, 
Andres (not involved in V. f (n0t involved complaint) and 
I7 '-' 39 Mr. Lowd r (T an a^ ??, ^ 69 - 60 ' 73 ~ 74 ' I12 ' a20 ' CX 
s tock shrank about 6% w f i n W) teStified that respondent's live- 
w know that 2% O f nis 1 , * M m ab Ut right " (Tr - 62 J- Hmvever , 
spondent's calculator fsLsn 11 '" Transact io 14 resulted from re- 
The record ' ] spm). 

(TransactLTirVnH^of h r er the cust mers other than Rod- 
(not involved in rnm i - g (Transactions 1 and 2), and 
nt. T ' '^ SCale ' 



rnm 

t. They were he On 7 H ' 'T^ SCale tickets fl ' OJ11 
67). the onl y ^ee who testified that they did (Tr. 



K that no c^tomer testified 

did not reflect X f , res P n dent's printed scale ticket 
. No ftej Actual mount of livestock on the scale 

was asked that question. Complainant's at- 




4) or 
two 



as T 

transaction H, ' T"* 8 (Transact ^ 8), J &nes 

CX 17 '' Also fc^V'TS' 11 ^ B rting 8CtivitieS 1TT - 
Indent's id s to them fieW (n l inVO ' Ved in the C0m - 
W6re Sorted onl y on occasions {e 



- t has the 

of" % shnnk ' Actually shrank 

il '' Iliin is ' r 
other 2% shrink. 
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torney was not in a position to ask the question since the custom- 
ers testified before Mrs. Manson and respondent admitted (or 
claimed) that respondent engaged in such a practice. Respondents 
trial attorney, who knew, or should have known, that respondent 
claimed that he printed phony scale tickets, i.e. t including proiat- 
frd shrink/' did not ask any of the customers whether they knew 01, 
or approved of, that practice. 140 t , 

Respondent's present attorney argues (Respondents Proposed 

Findings and Brief on Remand at 32-33): 

Saylor would weigh the cattle and figure how much the 
cattle had shrunk. Then he would prorate that shrink 
back to the scale weights of the cattle left in that load. 
Then he would add the replacement cattle. How else would 
Saylor do this? 

Saylor added the shrink back to get back to the pur- 
chase weight on the cattle left in the load. Saylor s custom- 
ers knew of this practice. For example, see testimony at i. 
45. Of the 13 customers who gave testimony, none com- 
plained about this practice. The USDA had every opportu- 
nity to question them about it, but could elicit no com- 
plaints. 

As stated above, complainant's attorney had no opportunity _ to 
ask the customers about whether they knew that ^pondeni :p mt 
ed phony scale tickets because it never occurred to him * 
spondent would admit (or claim) that he engaged m such an outra 
geous violation of law (see VIKCX3), supra). ^ 

The one record reference respondent's attorney S" 8 ' ' jj 
does not support his claim. (And I have found 
record to support his claim.) In the first place, the 
the testimony' of respondent's witness, Fre * 
volved in the complaint. Hence even if ^ w 
claimed practice, that would be of no help to respondent 
spect to the transactions at issue in this Pf*? 1 "* , as in di- 
Furthermore. I do not even read^ Mr Baue ^ ny a ^ 
eating that he knew that respondent's scale tickets wer V 
testified (Tr. 45) (emphasis added): 



ftont's claimed practice of printing 

*+ Even if the customers knew of J es P nae d approve d of the practice, that 
phony scale tickets that included prorated snrmK, ^ outrageous vio l a - 

would not reduce the sanction that would be ""P"^,^ j have found that re- 
tion of law. But in the 13 alleged reweighing ^ He printed sca i e tickets 

spondent did not print scale tickets with prora additions to his purchase 

with no livestock on the scales to cover up hn peci 
weights. 
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Q. How are these cattle brought to your feedlot? 
A. They're most generally brought by, well, by truck, 
Q. In transit, do they have to stop at Pittsfield? 
A. They have on occasions. 

Q. Have you ever been to Pittsfield when your cattle is 
down m Pittsfield? 

A. Possibly maybe once or twice. 

Q. Do you know, as a matter of fact, your cattle when 
they come to Pittsfield, might have some head removed 
and some have been replaced by different size cattle? 

A. Yes, they have. 

Q. Has that been with your consent? 

A. That is right. 

Q. When that is done, how is the price determined on 
these replacement cattle? 

A. Well, it's always usually prorated; or-in all cases, 
i ve always had a scale ticket. 

Q. Have you been satisfied with Mr. Baylor's dealing as 
a livestock commission man? 

A. I sure have. 

never 



muou 

question^ ? h W res P nde " t handled the accounting. The 

III wl H > , h f T res P ndi g ^lated to price-not W eight- 

" h W the P e WaS det eined "on these re- 



w H > , - - 

p"acement J I m h W the P e WaS det eined "on these re- 
shr T on ft es f ndent * not claim to add any prorated 
use th a h Jp^V ' he '^"^ cattle-he claims that he 

Shti^rrvn^L^)) 11 " aW adM 



usof "u i '' " J We ' 1 ' it<S alwa y s usual 'y Plated. . . ." His 
tion in thouS ir^'f' 6ly f 110Wing " alwa ^" indicates a rrec- 
bylhe elrf ' " ""^r m ' He then said "or-." The two dashes 
would hav'H PreSUmabl; ( reflect a P ause f the i S e the reporter 

" 



would havH e S e e reporer 

aTwavs had fl ,, , 8 fT^ H ' S conclusio ". "''-in all case", I've 
Uclefat face v^ ^' SUgg6StS ' me that he accepts a scale 
you have II ^ feS 1S u ustoma ry in the livestock industry). If 

fhere ri^! f ""^ SCale ticket with P'ted weights, 
is no reason to g.ve the matter any further thought. The fact 
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that Bauer "always had a scale ticket" was enough to give him 
confidence in the transactions. , 

In short, there is no support in the record for respondent s attor- 
ney's argument that respondent's customers knew that he printed 
phony scale tickets. 

In conclusion, to respond to respondent's attorney's argument m 
his court brief, at 11, that "the ALJ [and presumably the JUJ 
makes no attempt to explain why he rejected the testimony oi the 
dozen customers," I reject the testimony of only one customer, Mr. 
Rodhouse, for the reasons stated above. I accept every word said by 
every other customer, but find in their testimony nothing helplul 
to respondent with respect to the particular transactions at issue 
Kere. 

XII. Additional Circumstances Common to Most Transactions that 
Are Links in the Total Factual Situation Leading to the inter- 
ence that Respondent Fabricated All the Worksheets andtjcaie 
Tickets in Transactions 1-14 to Cover Up His Weight Padding. 
A. The Increases in Respondent's Sale Weights Over His 
Purchase Weights for the Identical Number and lype 
of Animals Purchased a Day or Two Before All* it 
Into a Neat Formula, Exactly 2% or Exactly 3% Over 
His Purchase Weights in 7 of the 14 Transactions, 
Which Is Highly Significant Under the Laws of Statis- 
tical Probability. 

Complainant prepared a table showing *at the increases in 
spondent's sale weights over his purchase weights for the men n . 
number and type of animals purchased a day or two befoie > h into 
a neat and easily computed formulate*, exactly 2% rd a or 
spondent's purchase weight in 7 of the 14 transactions* T he fon *u 
la prepared by complainant to show how the weight _wa * added i 
the P 14 P transactions involved here is set forth on th next p ge 
(except that the footnote is corrected to show that TraMac ion 1 

routed to the nearest l^^.^t 
and 12 are reversed to correspond to the order 

plaint). 



Trans- 
action 
No. 

1 
2 
3 

4 


Pur- 
chase 
Weight 

46,285 
42,150 
45,365 
45,350 


Sale 
Weight 

(Ibs.) 

46,515 
42,995 
45,710 
46,710 


Added 
Weight 

230 
845 
345 
1,360 


Formula for Added Weight ' 

.5% of purchase weight 
2% of purchase weight 

3 Ibs. per head 
3% of purchase weight 
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Trans- ? ur ' 
action h ? 8 e 
No. Weight 
(Ibs.) 



Sale 

Weight 
(Ibs.) 



5 26,730 27,265 

6 43,770 44,645 

7 46,150 47,535 

8 130,912 131,492 



Added 

Weight 

(Ibs.) 

535 

875 

1,385 

580 



9 37,680 39,395 1,715 

10 44,905 45,220 315 

11 47,670 50,435 2,765 

12 12,850 13,280 430 

13 92,375 95,145 2,770 

14 54,030 55,110 1,080 



Formula for Added Weight 

2% of purchase weight 
2% of purchase weight 
3% of purchase weight 
10 Ibs. per head on 58 head pur- 
chased in K.C. 
20 Ibs. per head on average per- 

head weight 
5 Ibs. per head 
35 Ibs. per head 
20 Ibs. per head on average per- 

head weight 
3% of purchase weight 
2% of purchase weight 



increment ' 



Transaction 12 is 



ant's!!' C f n T nS that there iS a 35 - pound er ' in 

respond r tn ?" 7*' T 9 ' Whlch involves 84 

Kan "s C tv nf 7 ^"^ " ctober 13 ' 19TO - Hespondent's 

before 0?tIi r 9fo e ,o mV01Ce for 84 steers P urehased the day 
before, October 12, 1978, is reproduced on the following page (RX 
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Kansas City Invoice for Lot No. 69, October 12, 1978 (RX 48) 

Rims CITY LIVESTOCK ORDER BUYIM Co., 




SIS LIVESTOCK EXCHANGE BUILDING 



KANSAS CITY. MiSSOJfl' 6. 10! 



ED COR"'" 
inir Scr.ngi si 
01) T3I-21JS 



OFFICE 

10"IAENS 



l;i tne Accouftl ol - 

GEORGE SAYLOR LIVESTOCK 
P. O.BOX 2B7 

PITTSFIELD, ILLINOIS 



12 October 197J 
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Respondent's sale weight in T 

at 39,395 pounds ( RX 51) is i Yl/Z H^ ** *' "~" " 
weight the day before for 84 steers we^hfnrsTeSO^ hiS ^'^ 

Respondent multiplies 84 i?n ' . 

Pounds, U, 35 pounds lighter rt, ' h equnjs l ^ 

-1.680 = 35J. Accordingly res ' nd pn,? S r, ent ' S incpflfl8e (1 ' 
formula is off by 35 pounds j i T . contei fe that complainnnt's 

Complainant's Opening Briefer, ^f^T 9 (Res P n dent's Bejjjy to 



weighf'-not to the number nf ho i 
weight of respondent's purch^p ! ,!n lhe avera ^ e W* 
381) (37,680 /84 = 448 57 h K P Unds (JO Ref - ^. P 

to 449 pounds average weight T^ t0 ^' Adding 20 P 
469 pounds by 84 eoual^ 3Q qm? Ua 4 ? 9 pounds > an i multij 
Pounds. That is the e xact i P UndS ' which rounds to f 
Hence complainant's table fo^Tran W ^ hi to the bu >' er <R^ 
Complainant's rahlo of^^j- ansac "0n 9 is not in error, 14 ' 

i/oijJc^ "tallQlllCf PlI/^j'\Q n -W 1 J .-i 

one who is famii**,* *,i . "AUJIU, anords a suffiripn^ hnt-iu 

** 11 v ia IdrniilSr Wlf n fKrt 1 / " t * 1 *ii'icji|/ MitlbilS 

an inference that resDonHpntTLj 5 tat ^ stical probability b cfi,,,, 
transactions involved herepn T'^ by pencil i[1 

increases of exactly 2% or ex !f Q 6f 10 king J ' USt at the SCVOJ1 
'ties are computed in TfD)f41 ! f JI %> their individu al probabil 

a ivjj^^^ gg lOJlOWS 1 

^^^^^tarfj-^rf^^^. 

Trans- 

action 

Num- Individual Probability Q , n , 

her ^ oale Date 

4 . ! n ^^ Sept. 15, 197S 

5 ! n Oct. 6, 1978 

6 , m qjf Sept. 1, 1078 
? , !" ^I Sept. 14, 1978 

13 ! n 5 Sept. 29, 1978 

14 ! n j' 109 Nov. 28, 1978 
m 33 Dec. 2, 1978 



th, actual -w^^^. If respondent had i 
6 ^ 



. nen a nche 

ThJ u 6 '? ht W U]d ha ve been 39 S^ ^T"^' and muIti P lied 468.67 x8J 
haVe b P Un ' Which 



e oroo . pounds 

, 680)| thfi amount J , 80 ^ pounds Qver the purchase ' 

a at by respondent's attorney. 
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Respondent admittedly only engaged in "approximately 300 
transactions" during the relevant time period with all customers 
(Appeal from Judge's Decision filed October 6, 1982, at 2). Hence, 
Under the laws of statistical probability, Transaction 2, at odds of 1 
U> 339, more than used up all of respondent's expected likelihood of 
'laving an increase of exactly 2% or exactly 3% during the rele- 
vant time period. 

The concept of statistical probability is expressed in Freund, 
Modern Elementary Statistics 99 (3d ed. 1967) (Lib. of Cong. Catalog 
Card No. 66-29560, as follows): 

As a result of this discussion, we can now interpret the 
probability of an event as the proportion of the time it will 
occur in the long run. If we say that an event has a proba- 
bility of 0.30, we mean that if the experiment is repeated a 
great many times the event will occur about 30 per cent of 
the time, The more often the experiment is repeated^ the 
"more certain" we can be that the proportion of "success- 
es" that is, the proportion of the time the event will 
occur will be very close to 0.30. Note that we do not claim 
that the event must occur 3 times out of 10, 30 times out of 
100, or 300 times out of 1,000; we can only claim that if the 
experiment is repeated a sufficient number of times the pro- 
portion of "successes" will practically always (say, 99.99 
per cent of the time) be very close to 0.30. 

Here, we have a sufficient number of total transactions, approxi- 
mately 300, that the odds against respondent having seven "suc- 
cesses," i.e., increases of exactly 2% or exactly 3%, when, at most, 
only one "success" would be expected, would be so enormous as to 
make respondent's claim that they all occurred by chance unbeliev- 
able. (As shown in IV(A), supra, the odds of increases of exactly 
29& in Transactions 2 and 6 are 1 in 41,152.) 

I have avoided any reference in this decision as to how I would 
handle the other increases in the formula to avoid giving unneces- 
sary advice to other potential weight padders. The other increases 
would be more difficult, but not impossible, to handle under the 
laws of statistical probability. 

It is not unusual for a person engaged in weight fraud to vary 
the amount of weight added or subtracted considerably, so as to 
make detection more difficult. 342 What is surprising here is not 



i -* a See, e.g., In re Unionville Sales Co., 38 Agric. Dec. 1207, 1211 (1979) (remand 
order), final decision, 40 Agric. Dec, 736 (1981); In re Mueklen thaler, 37 Agric. Dec. 
363, 327-30, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Cordele Livestock Co., 36 

Continued 
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< 



P T hase weight in" sev n tran SI 

just as easy to believe in the Tooth F *' "P""' 1 would fi"d 

'us circumstances respondent cnntT M tO be ' ieve that " va, 
ually caused them, S ttlZ^^r* 1 th Se resu1 ^ 
3% to the purchase weights P '* calculat '' adding 2% ' 

above des^rv^wTighTinat 1 ^ '" COm P laina "t's table set forth 
other evidence provin ^ of th g~t mas 



Particular Orders of rn 
o to Pad We[ght s "' 



f Livestock to 



only buys livestock to 



"'* 6 learly that ""J* 



im 



s 



usually at his 
A. Probably two full days. 
Q- What is he doing the rest O f thetime? 

lookingat caTtle er "' Sa ' eS ' Kansas Cit y- Springfield, out 



Q- Do you keep track of himwMehei 
A. I try to. 

Q- What is the ffie thod of which 



ggone? 
you do that? 
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either way, he stops and calls in. I have a radio in my car 
and we just keep in touch with each other. 

Q. If he is out buying and orders come in, what do you 
do? 

A. I will, until I can contact him, take the information 
from the farmer and approximately how many head they 
want. George knows the farmer and he knows the quality 
of this and that, and comments the farmers make. 



Q. Now, generally speaking, would you briefly go 
through the procedure used when you get an order for 
cattle? 

A. When George gets an order for cattle, all of them are 
sorted. 

Q. I mean, you get the order that comes into the place 
and they want to buy 100 head of cattle, what would you 
do then, tell George? 

A. Oh, yes. 

Q. And when he buys the cattle what happens then? 

A. Well, they come in to Pittsfield 

Q. (Interrupting) I am talking about feeder cattle only, I 
am not talking about fat cattle. 

A. George tries to fill the order and they are shipped 
into Pittsfield and they are sorted and they are put into 
uniform shape the way each farmer wants them. They are 
all, when they come into Pittsfield to start with, they are 
weighed off the truck for transit to see how much they 
have shrunk. 

When Mrs. Manson was asked on cross-examination whether re- 
spondent would have bought the 128 head of cattle in Transaction 
L3 without an order, she was quite evasive, but finally admitted 
;hat she was sure he had an order. She testified (Tr, 192-93); 

Q Do you know whether or not Mr. Saylor would have 
purchased 128 head of cattle if he didn't have a customer 
for them? 

A. If he didn't have a customer for them? 
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Q. Yes, 



rder 



cattle? m Mr ' Jones when he bought 

A. I am sure he did. 



was 



he buys Hvtock to 

ted on cross-examination thathpf OTderS ' She 
spondent reflect the person fo, 1 ^^ Sh Wn n invoices *" 
To understand her SL^ *? iiVeSt Ck Was P ure ^se<). 

Kansas City purchas t c ^ W J ' n " f .to examine respond^ 

purchase of 84 ^[1^^^ ^^ tO reSf< "" 1 - 
Page (CX 9, p. 5 ) and Mr J La ^ c 'on,' reproduced on the 

' 



n 
Allowing page (CX 9, p. 1) 



1 3 1" this subsection 

to Mr - xwdw whether 



don 
' 



x s w , w !? whether the 84 ate - 

r lnfcn ** tha Lse 84 2 "" "^ *"*' to fili hi 

P^ head added by pen S Ste6r !. Were t]ly sent to Mr. Ian, 
y Pencil, are discussed in XV, infra. 
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Kansas City Invoice for Lot No. 69, October 12, 1978 (CX 9, p. 5) 




CITY LINSTOCK ORDER BUYIM Co., lire. 



t LlVISfOCK EXCHANGE OJUDJNG 



KANSAS CITY, MISSOURI Ml W 



,*.** Cod* SI4 



October 197B 



GEORGE SAYLOR LIVESTOCK 
P. O.BOX 267 

PITTSFIELD, ILLINOIS S 
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LIVESTOCK ORDET BUYERS 

PITTiriE; ' BOX 28? 
P'TTSFIELD, ILLINOIS 62363 
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Respondent's Kansas City purchase invoice shows that on Octo- 
ber 12, 1978, respondent purchased 84 steers (JO Ref. 300, p. 389) 
weighing 37,680 pounds (JO Ref. 301, p. 389) at a price of $28,450.35 
(JO Ref. 302, p. 389). Respondent bought these steers at Kansas 
City under "NO. 69" (JO Ref. 229, p. 389). They were to be 
"Shipped to Jerry Langdon, Jacksonville" (JO Ref. 298, p. 389). 

Respondent's carbon copy of his invoice to the buyer in this 
transaction shows that on October 13, 1978, respondent sold 84 
steers to Jerry Langdon invoiced at 39,395 pounds, an increase of 
1,715 pounds (39,395 -37,680 = 1,715). 

When Mrs. Manson was questioned on cross-examination as to 
the meaning of Nos. 68 and 69 (JO Ref. 303, p. 390), which appear 
on respondent's carbon copy but not on the buyer's original copy 
(CX 9, p. 2), she denied that the numbers indicate the lots from 
which respondent claims the 84 head came. She testified (Tr. 236): 

Q. [CX] No. 9, [p. 1] that is Kansas City. 

No. 68 and No. 69, does that mean that that is the lots 
from which those eighty-four head came? 

A. No. That would mean that those cattle were gate-cut 
out of Kansas City by Buyer No. 68 and No. 69. 

Q. Buyer number, I see. 

Does that mean that there would be more than one 
person buying in Kansas City? 

A. No. 

Q. The same person would have several numbers? 

A. Yes. 

Q. Who was the person? 

A. It would be Mr. Saylor. 

Mrs. Hanson's first answer that Nos. 68 and 69 mean that the 
cattle were gate-cut out of Kansas City "by Buyer No. 68 and No. 
69" would imply that two persons were present. When pressed fur- 
ther, however, she conceded that only one person, Mr. Saylor, was 
involved in the purchase. , 

Her answer that Nos. 68 and 69 do not mean that that "the lots 
from which respondent claims the 84 head came is absurd. In 



Sort 



Respondent's cover sheet to his exhibits for Transaction 9 states "at Pittsfield 
our 8 The e a n d from Load * 68 and 69 weight 39395." Suml.*. n^nd-nt. 
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worksheet shows that the. QA i j 

"6B-G9," and shows * c * ** 



purchase for (Ld allvn^ 110 , 84 St6erS P ureh "d under "No. G< 
the exact cost of those cattle, $28 460 85 m f ^^ " ""^ by the fact (hflt 
of respondent's carbon copy O f the ii? vn l , 1 , ' P ' 389) i8 ah at tfle bott 
handwritten figure on resjondent's T he , bUyer (J Ref ' 304 ' * 3fl0 '' 
not written by the Judicia Om ce bu 1^ f ^ "^ t0 Ml '' L 
^ Mr Gentry because the hS t l r ' T 6 " " CX 9 ' P ' L Jt 
- e i ble on complainanSt "^^^ 28l45 ' 35 (wUch is J 
146 follows.) Wm but not on the xerox reproduction (Tr, 13) (Fl. 
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Kansas City Invoice for Lot No. G1X, September 28, 1978 (CX 3, p. 4) 




LIVESTOCK ORDER BIIYIKU Co., \n 



SJB LIVESTOCK EXCHANGE BUILOINQ 



KANSAS CITV, MISSOURI 1C! 



(0 QOBUAIJ 
1IJ-IJ1..NU 



3QT 

GEORGE SAYLOR LIVESTOCK 
BOX 2B7 

prrrsFiELD, ILLINOIS no >6ix Hrns v " 



ie Se 
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When questioned about 

the number under which 

Rpf 9f)fi ^ Qcio^ j- """ " rcoLU ^ ^ay uougnt, rso. blA (J 

thinks LlS m . , 'u t0 res P ndent ^ Customer to whom h 
cnniKs tne livestock will be shinned (In fart ; +1,- , 

1 1 . J-iiiK'WL^u, \xix JdLL. In TrlilR PflCf* n rtt inn I 

the number but, also, " - 

to 

i. 393J). 
(Tr. 



it3 

Got it? 

A. Yes. 

IPH-OV* "oif- tOP j f tt if page there {t sa y s ' in typewritten 
S agree? ^ ^ ^ ^ C " ix n ' ^'- D 
A. Yes. 



Who 
" 



A. By Mr. Saylor. 



Kansas Cit * where ^0 ship 

hat de S H n ' hat the invoice 

that destination shown as it is here, is that correct? 

A. The invoice? 

Q- This invoice (indicating). 



Q. Yes. 



Kansas City OrSer Buvil, r^ " "" PUt " the Kflnsas C ^ invoices * 
lad S (SI(CXlXa). IIKQ L, w"/ St t0 8h W the truckers where to haul 
of course, be haulU to PiS ^ ^ bl8nk ' responde tls ioflds 
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A. When he buys them under different buying numbers, 
he thinks, "Well, this is where these cattle are going to 
go," so when he gets back to the office, he don t wondei 
who he bought these cattle for, and he usually has them 
put a name to who he thinks that they are going to go to 



on it 



. 

Notwithstanding the admission of his bookkeeper (just quoted) 
that the numbers on the invoices reflect the customer to whom ie- 
spondent thought that he would ship them, 147 respondent was not 
willing to admit that much. He admitted only that the numbers 
enable him to keep track of the cattle as he is building a load. IA 
load could, of course, be built for a particular customer s ordeu ne 
spondent testified (Tr. 309-10): 

Q. What arrangements do you have in Kansas City? 
A. At the time referred to here, we were clearing 
through Kansas City Livestock, and their peop le would 
take care of the cattle. Now, I clear my own cattle and 
have a driver of my own that takes care of them. 

Q. You will notice different numbers on these. Those are 
lot numbers or pen numbers, aren't they? 

A. Excuse me, sir? 

Q. They are lot or pen numbers on these; they are all in 
the '60's, right? 

A. You are referring to -- 

Q. (Interrupting) Number 68 on this? 

A. Oh, that is-I guess you could classify it however .you 
want to. It is a buyer's-it is^ so forn^ * keep 
track of my cattle on, I mean, till I get up 
built up. 

Q. In other words, what you do when you start tc , buy * 
you will assign them a certain number to where yo 
approximately a load? 

A. As near as I can to 



rf the individual transactions, I infer that re 

the discussion of the m ^ certQ . n customeTS 




i*' As shown in the discussion o ^ 

spondent not only thought he was going [to *** * 
to know he was going to do so, at an mcrease in e.g 
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maybe, getting our load put out and I might slap ten or 
fifteen steers on a number knowing that they are not 
going to stay there when I leave out there. But it takes a 
lot of the work out of it when I get home, and it also helps 
keep my loads you know, I can kind of tell when I've got 
o much weight. Just glancing, this load of cattle here 
could not have come across Missouri on one truck. I don't 

g0ere ' 1 mea "' h W ma "y cattle hare 

had t 



' M f r ' Sa y lor ' how ma "y "umbers do you maintain 
at Kansas City, buyer numbers. 



A. As far as the yard company is concerned, I kind of 
have been, not really assigned, but took the numbers i n 
the 60 series, from 60 through 69. 



like'that? 



X ' ye8 ' Sir ' r somet hing like that. The 



. 

,f they see a number in the 60 series, and there is 
problems, they kind of know, generally, who to start talk- 
mg to, you know, if we have a problem. 



an general 

uses the rm' K mihar) ' !t !S dear that althou e h respondent 
the same t ^ KPeatedly ' those numbel ' s d * " ' 

Graf one Jl U l t0m r f ^ 6Xample ' No ' 69 mi S ht be used for M, 

A UK T and f r Mr ' Lan S don 'he Blowing week. 
ted thaTl 35 'i 10 above ' respondent's bookkeeper flatly admit- 
miss on to hT ff ^^ iVeSt Ck to "" rders ' ''espondenfa ad- 

n admisln W f rr 8 ! ' eSS forthri g ht . but enough to constltail. 
an admission. He testified (Tr. 299-300, 343): 

wh'o'n'eed cat'leT PU1 ' ChaSe n "^ fr m Various 



What 

bout u With what th ^ talk- 

about, and then we go from there. 



A- Lots of them. 
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Q. What is done with those cattle that you buy that you 
do not have orders for? 

A. Generally we will bring them in and shape them up, 
get them in pens according to their quality and their 
weights and like that, and then put them out in some of 
our outside feed yards. And, you know, in a week or two 
they will fit somebody. 



Q. Now, are all the transactions that are listed in the 
complaint commission transactions? 

A. I do not believe I understand your question, sir. 

Q. Did you buy all of the cattle that are listed in the 
complaint on order? 

A. I don't know as I exactly bought any of them at all on 
order. 

Q. That is, did you have an order from the customer to 
buy a given number of cattle? 

A. I possibly did on part of them. Part of that is antici- 
pation, and every few days somebody will need such and 
such kind of cattle. 

The admitted fact that respondent bought some livestock em 
order for particular customers is one of the f " ms ' a ^ U S 
which I rely, in connection with the totality of the facts in tms 
case, to infer that respondent bought the particular livestock _ in- 
volved here to fill customer's orders, and shipped th ^tock to 
the customers without sorting (irrespective of whether the an mais 
went through Pittsfield enroute to the customers). This cucum 
stance is, of course, innocuous when considered a one bu t it shows 
that respondent had the opportunity to pad weights illegally. 
C. Respondent (i) Frequently Sorts Livestock at Ptttsftrid 
Purchased for a Particular Customer and to) * 
quently Purchases Livestock for a ** 
er Without Sorting. This Presented the 
for Fraud, Without Arousing Suspicion. 



As shown in f XI, supra, it 

many loads of livestock to Pittsfield "here he sorU ou ^ 

animals and substitutes animal, from h* mve y ^ 

farmers testified that they saw respondent 
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cu PUrGhaSeS are made b * Despondent 1 

customer, which do not involve sorting. Respondent called Fr 

which ll'J r S ' W K PerateS a feedbt in Carrollton, Illinois, 
44) HP h 7 h mta ^ about 1.6M head monthly year-round (Tr. 4 

slSnt f fr m 3 ' head to 5 ' 000 head ^ cattle from , 
spondent from 1977 to 1981 (Tr. 44). He testified that the 

stopped^ Pittsfield only "on occasions." Specifically, he 



Q. Have you actually gone to Kansas City and been 
there when George Saylor has been in Kansas? 
A. I have. 

Cit Q y? HaS Ge rge Sayi r b Ught Cattle for y u at 
A. He has. 



c 3 Hlp that you use whe 

cattle for you, how are they paid for? 

A. Well George just mails me a bill and scale tickets on 
his return back to Pittsfield. 

Q- How are these cattle brought to your feedlot? 
A. They're most generally brought by, well, by truck. 
Q. In transit, do they have to stop in Pittsfield? 
A. They have on occasions. 



f Cattle feeder f ' Whitehall. Illl 

stock bohthv ^ f res P nde t that only half of the Jive 

>n cccat t n ^^r ndent f f Him St P at Pittsfield - and ' hat 
W* occa si on there a substitution. Mr. Mansfield testified (Tr. 

KL iS hl l [res P nden t's] practice when he buys 
Kansas City, that is, what happens? 



' 



e 

it will be ch ,?? "r 1561 "- 1 Wil1 assume a - 

waTk ou tTo th /' account ' When the sale is over, I 
a check ' 6 ' and he mails me a bil1 d I send him 
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Q. Do those cattle in transit stop in Pittsfield, Illinois, 
usually? 

A. Half and half. 

Q. Are your cattle the identical ones that you get at 
home are the ones that were purchased in Kansas City, 01 
are there cattle substituted on occasions? 

A. On occasion, there'll be a substitution. 

In addition, Earl Richards, one of the truckers who hauled live- 
stock for respondent, testified that in "certain cases, he ftauiea 
cattle for Mr. Saylor that they are unloaded and ^ted and men 
reloaded" (Tr. 96), but that in "[s]ome cases" he 'hauled livestock 
into Mr. Saylor's yards in Pittsfield and unloaded them and then 
reloaded the same cattle without resorting them dr. 9O- 

Finally, respondent referred in his testimony to transactions 
where "we are bringing livestock straight through mo ther w oro , 
we don't go to the trouble of going through the feed yards U - 

3 The fact that many farmers saw respondent sort their Irvestock 
in Pittsfield in transactions not involved in the complaint and a^ 
mals were substituted with their consent and appro ., 
-alibi" evidence, or a circumstance against ^P 1 *'"*^ * f . 
here.- In fact , it is an imp0 rtant part of m ^^ [ . 
That is, since complainant is relying largely ^ inani 
dence in some of the transactions, it is ne ' essar * , the of f e nse 
to prove that respondent had the opportunity to comra 
alleged. The fact that respondent frequency sorts hv too k^ ^ 
field, with the knowledge and approval *tom ^ 

fact that afforded respondent the W^^ fi ^Zlnimals in 
those transactions where respondent did not Pittsfield 

Pittsfield (irrespective of whether the truck stopped 
enroute to the customer). 

D. Respondent's Bookkeeper Wrote the Cost ^par- 
ticular Lots Purchased for Gust m* s oni he 
Respondent's Carbon Copy ^^^t, under 
ers. This Entry Was of No Va ue ^ to show 

Respondent's Contention. I Inter Transact ions. 

Respondent's Exact Gross Prom 

_ _ , j an uary 15, 1985, could not 

i A defendant charged with robbing a ^ ^ ^ ^ ^^ on numeroua 
defend by having witnesses ^f^'u " n any of those other occos.ons. 
*u^ n ,,^inn. and he did not rob the bank on y 
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In 12 of the transactions (all except Transactions 10 and 11) re- 

pondents carbon copy of his invoice to the custome, shows a 

figure wntten m pencil on the bottom left-hand cornTwhich Tex* 

actly the same as the gross price respondent had just paid for the 

" livestock ' usualiy the d - *"? 



that the 



figurethbotto , reC """natlon that the 

igure at the bottom of respondent's carbon copy of the invoice fo 
he customer ,s her estimate of the raw cost of the cat "ein the 

toad. I accept that testimony 100%. However, she also tested that 
he reason she ted to keep ^ Qf hQw ^ S 

load cost was so that, at the end of the month, she wouk have a 
rough idea of the amount of money respondent nadinTs cattle ,' 
Htoy. I reject that explanation as utter nonsense" S 
Mrs. Manson testified (Tr. 136-37) (emphasis added) 

other figures on the te f 



A. Yes, I do. 

Q. What is the purpose of those figures? 

mtth h u*n? rP tli f ^ figUreS > Come the 

Tdeaoft k > W s ^ n inventof y> 

idea of the amount of money we have in those. 

Q. I understand that is for your own inventory purposes? 
A. Right. 

tomer? ^ ^^ n the statement de ^vered to the cus- 

A. The bottom figure, the one I put on there? 

Q. Yes. 

A. No. 

Q. That is your own figure? 

A. My estimate of what is in those cattle. 



animals ^^ Calling 



un n 

see where the "cost" fi ' r ther U transa( =tions f it is very easy to 

"cost" figure s not show, n ' ^J^', 1 " Transacti ^ " and 11, a It hough (he 
each of those ran an" n """^ W of the invoices to the customers, i 

h 
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Similarly, with respect to the individual transactions with re- 
spect to which she was questioned on direct examination, she made 
it clear that she wrote the figure at the bottom of her invoices to 
show her estimate of the raw cost of the cattle in the particular 
l oad. She also stuck to her story that the reason for keeping the 
cost estimate of the particular load was so that she would know the 
amount of money respondent had in his cattle in inventory at the 
&nd of the month. Her testimony as to each transaction is as fol- 
lows (emphasis added): 

Transaction 1 (Tr. 143) 16 

Q. All right. Now, then, the figure down at the bottom 
showed 29,264.20. What is that figure? 

A. That is, again, my personal figure, to try to keep track 
of how much that particular load cost, so come the end of 
the month, / would know the amount of money we had in 
the cattle in inventory. 

Q. So, in other words, the difference between the 
$29,876.58 and the $29,264.20 would include the trucking 
and the commission? 

A. Right. The figure at the bottom is just raw cost and 
no expense. 

Transaction 2 (Tr. 147) 1M 

The figure at the bottom is my estimate, raw cost of 
the cattle. 

Transaction 3 (Tr. 149) 15a 
Q. What is the figure down at the bottom, 28,060.42? 

t Respondent purchased 77 steers on August 10, 1978, costing *2 - M4 -f l X "' 
He sold 77 steers at an increase in weight jn^Transaction^l^the nex^L day^trn 



, 

23,876.58. excluding insurance, or $29,921.39, including insurance 
figure at the bottom of his carbon copy of the invoice to the customer is 



' e i Respondent purchased 67 ateers on September 13, 1978. 
5). He sold 67 steers at an increase in weight in Transaction 2 two ( 

S2S.39B.20, excluding insurance, or $28,440.80, includmg insurance (HX , 
figure at the bottom of his carbon copy of the invoice to the customer is Z7, 



00 IQfO 

"" TVrr"r .- ' AM OT <rx 3 t> 101, for a total ot 1U> heiiers cost- 
16) and 17 heifers costing $4,407.24 (CA a, P. "W, "V Transaction 3 the 

jng $28,059.85. He sold 116 heifers at an increase i in ' we g insurance (RX 

next day for $29,066.99, excluding insurance, or *W,iiu. . B Continued 
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f " 

Transaction 6 (Tr. 157) "3 



f the mtt!e 



Transaction 7 (Tr. 160) 154 
Q. What is Exhibit No. 40? 

A. This is a sales invoice to Bill Meyers for sixty-nine 

steers, weighing 47,535. y e 

there On the 



f 



Transaction 8 (Tr. 163) 15S 



a fi f re d Wn at the bo "om there (in- 

80,498.58", what does that figure amount to? 



f the cattk 



the invoice to the customs is 
S,57)). S ' atlSon had a 57 ^ error here ($28,060.42 -28,059.85 = 



8*" 13, I 9 78 t costing W 15.74 } RX 



.25, excludin s a ce si S " ^. MW * tan 6 lh " &Xt da ^ for 

^e at the bottom of his carbon cont ? VjJ ' ' ' dmg inSUrflnCG (RX MX The 
(RX 36). arb n copy of the in voice to the customer is "30,215,74" 



f 0,408,4, exduding TiS^S* " ^y" " ? " 

figure at the bottom of hi/carblLV^' mcludln insur n X 40). The 

CRX 40). hlS Carbon c Py of th e invoice to the customer is "29,196.85" 



2, 1978, 

costing WoiiBSTHe'wldTao T"* ^ M5 ' (RX ^ for a * tal f 
384,583.82, excluding insurance ^f ^Tin^f 11 ^ 8 ^-^ W6ight the " ext day for 
figure at the bottom of hi. , ' * *; lu - ab including insurance (HX 44). The 
CRX 44). f h ' S Carbon c Py of the invoice to the customer is "SD.mGS" 
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Transaction 14 (Tr. 175) > 56 

Q. And down at the bottom I note there is a figure on 
that, "$53,103.23". 

A. My estimated cost of the cattle for inventory purposes. 

In considering whether Mrs. Manson's explanation makes any 
sense as to why she wrote the cost figures on the bottom of her 
carbon copies of the invoices to the customers, we must remember 
that she already had a record of those cost figures in her records, 
i.e. t the purchase invoices that respondent received when he j> ou ht 
the livestock showed the purchase price, head count, weight and 
date. Hence, if she just wanted to compare the head count and 
weight purchased each month with the head count and weight sold 
each month, there was no need to write the cost figure for a par- 
ticular load on her carbon copy of the sales invoice to the customer. 

Moreover, when we look at the actual figures involved in each 
transaction, according to respondent's (fictional) story as to the 
number of head taken from and sent to inventory, we can see that 
putting the cost figures on the invoices could not in any way nave 
facilitated the determination, at the end of the month, ot tne 
amount of money respondent had in his cattle in inventory, me fol- 
lowing table is based on respondent's (fictional) account as to what 
happened in each of the 14 transactions involved here. (Ihe source 
of the data is given in the discussion of the individual transactions, 
and the source documents can easily be found by looking at com- 
plainant's and respondent's exhibits for each transaction.,) 



On December 1, 1978, respondent purchased 89 heifers 

32 heifers costing $10,506.55 (CX 14, p. W tor ' > B 

$32,223.13. He also purchased 124 steers costing $41,993-75 (UL 4 P . 
1 $32,223.13 = $41.998.76). He sold 121 heifers at an increase w gh > T tmn 
14 the next day for $33,104.58, excluding insurance, and 70 steerc o * -^ ^ 



^ 
eluding insurance, for a total of 191 head for 4 ' " * 



S54.76.56. including insurance 

of the invoice to the customer is "53,103.23 (BX SBJ j s 

heifers from the figure at the bottom leaves ?20,880.ir r " rf m 

(353,103.23 -$32,223.13 = $20,880.10), but since respond^ '^^^ 

40 separate lots, I cannot identify which **^^n steers and 

deal of effort). (We know that the raw cos t fen la ^ m heifera and 



121 heifers seat to the customer smce h ^ figure writ ten at the 

124 steers was $74,216.88 (CX 14, p. 19), * e a8^ c * 
bottom of respondent's carbon copy of the invoice to 
"53,103.23.") 



fa 
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Raw Cost 
Figure 




Number 
of 


Number 




Transac- 
tion 
Number 


(From 
Purchase 
Invoice) 
Shown at 
Bottom of 
Respond- 
ent's 
Carbon 
Copy of 
Invoice to 
Customer 


Number 
of 
Animals 
Repre- 
sented 
by Raw 
Cost 
Figure 


Animals 
Repre- 
sented 
by Raw 
Cost 
Figure 
Alleged- 
ly Sent 
to 
Custom- 
er 


of 
Animals 
Repre- 
sented by 
Raw Cost 
Figure 
Allegedly 
Sent to 
Respond- 
ent's 
Inventory 


Number 
of 
Animals 
From 
Respond- 
ent's 
Inventory 
Allegedly 
Sent to 
Customer 


) 


29,264.20 


77 


75 








27,206,21 


67 


54 


1 ft 


2 


i 


28,060.42 


115 


108 


Id 


13 




28,207.71 


55 






7 


* 


16,155.92 


43 




55 







30,215.74 


87 


75 


9 







29,196.85 


fit) 


' V 


12 


12 




80,498.58 


VL* 

189 


63 
189 


6 


6 


l " 


28,450.35 


84 


7 







J\ 



8,458.03 
60,742,59 
53,103.23 



21 



191 



18 
117 
191 



3 

11 





3 
11 




. ttad 












inventory No 
in these to 
Purchased, and only 2 head 
inventory. Hence, Ve 
Wmto. In contrast in 
the raw cost fig^ f 
head sent to the customer wr 



Whatever on re - 
added to in- 

L " head were 

fr m and sent ' 
s in ventor y was A 

" 55 head P*>ntad by 
t0 lnv ^^ and the 56 
taken from two other 



wr 

Purchased at the same t me T dly . taken from two other 
-~ _ fme-not from inventory. In each of the 

*era at thHame t,m ' a n " res " I "" le '" luht ad 



*era at thHame t,m e 
ncluded in the raw cost figure 
tion 14 invoice. 



res " I "" le '" lught additional 

, *"? lnVent ry ' but th * '"" 
respondent's carbon copy of the Transac- 
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other transactions, the impact on respondent's inventory was negli- 
gible. 

Accordingly, I reject as utter nonsense Mrs, Manson's claim that 
she "tied together" on one sheet of paper (her copy of the invoice to 
the customer) the cost data and sales price data for each transac- 
tion so that she would know at the end of the month the amount of 
money in respondent's cattle in inventory. 

On the other hand, if, as complainant contends (and the ALJ and 
I have found), respondent did not sort or substitute animals in the 
13 alleged reweighing transactions involved here (all except Trans- 
action 8), but merely increased his purchase weights by an arbi- 
trary number of pounds (e.g., 2% or 8% of the purchase weight), 
the pencil figure at the bottom of respondent's copy of the invoice 
to the customer enabled respondent's bookkeeper to immediately 
determine the gross profit on the transaction. 

On cross-examination as to the Figures at the bottom of her in- 
voices, Mrs. Manson was unable to give any rational explanation in 
support of her alleged reason for writing the purchase cost figure 
on the bottom of her copy of the invoice to the customer. She final- 
ly concluded that the figure at the bottom of her invoices "actually 
means nothing" (TV. 221), but then immediately recovered, and re- 
peated her original story that it "is for my purposes, so I have an 
idea to tell Mr. Saylor what is in inventory come the end of the 
month" (Tr. 221), As shown above, it is useless for that purpose, 

Tvlrs. Manson admitted that she no longer puts the figure at the 
bottom of her invoices, and now uses an "easier" system "kept in 
the books" (Tr. 219) to give her "an idea of what is in the cattl" 
(Tr. 221). Under her new system, she no longer has to wait "un 
the end of the month and do the whole month's deal," as she allefe 
eclly had to do under the old system, to derive any meaning from 
the figures (Tr. 221). 

Based on all the evidence as to this matter, I infer that Mrs. 
Manson's original system was not the inefficient, practically use- 
less system she described. I infer that it was designed and used to 
determine exactly and immediately respondent's gross profit on the 
transactions. 

Mrs. Manson's testimony on cross-examination as to this matter, 
set forth below, is worth reading in its entirety to demonstrate that 
she was completely unable to give a logical explanation for the cost 
figures kept on the bottom of her invoices. Her testimony on cross- 
examination is as follows (Tr. 210-21) (emphasis added; transcript 
pages shown in brackets): 
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notation^/ r derstand your testimony about the 
left to f m or many of these invoices, 1 

attle for inventory purposes. Did I write thatTo^fn 
A. Yes. 



* > 

A, That went into inventory? 
Q. Yes. 

A. I couldn't tell you off this. 

Q- What is the average cost of cattle that came out of 
inventory, looking at this document? 

A. The figure on the bottom with raw cost. 
Q. All of these cattle came out of inventory? 
^ No. What do you mean, they all came out of invento- 

[2H] Q. All 77 head came out of inventory? 
A. No. 

Q- What portion of them came out of inventory? 

A. I would have to go back to my work sheet to tell you 

-& ta^ftf J^ the document Page , 
value of cattlp i bottom tel1 ^ ou about 

action? y Ur lnVent ry aS a result of this 



average co^nf ?L f, ^' and that would S ive an 
wage cost of the cattle that we would have on invento- 



price of 77 he, only 2 oflhM^l! ths " mvl cost " "sure represents the pureliast 
P^ rt inv'ento^ ^Xt/2 ^ Md ""'^ 2 ^ ta " 
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Q. Let me understand this, at the end of th< .month you 
go through all of your invoices and add up these 
in the left-hand corner to get your cost of goods 

it? 



cost? 

. Yes. 



A. i es. 

Q. How do you get-where do you get your gross income 
for the month, those figures? 

A. The gross income? 

Q. Yes. 

A. Is off the invoices. 

[2121 Q. So when you making up the Jnal ba ance ^ 

month of August in 1978, you wrote down * , 
[329,264.20] for the cost of the cattle Phased antt^ ^ 
tabulation for gross income you wrote down * , 

VP nf the cattle, compai- 

A. I would use the purchase price cu ^ head COU nt 

ing it to the gross sales and I w J ld " d coun t 
bought and the head count sold ^d the head c 

in inventory would be into the " teM of th 
which would give me an average o the w B . g 

on inventory and the average cost of the cattle 



lft $29 264.80, that Bbo 

Q. This figure on the Wton taft p 2 onden , s Kansas 
appears on Page 6, doesn t it [i.e., on 
City purchase invoice]? 



Q'. A!" alternative method of ^^^ of the 
cattle Mr. Baylor purchased would be 
purchase invoices, would it not. 

A. Would you repeat that? ^ ^ de _ 

Q. An alternative method te .the g^ USe urchase d 'during 

nb W 



. 

termine the cost of the ca ttle n hflse , olce 

the month, would be to ^tod^o inant . s Exhl b- 

prices as manifested by, for exaropi 
it 1, Page 6? 

A I don't follow what you mean. 



See note 160, supra. 



2576 PACKERS AND STOCKYARDS ACT 

Volume 44 Number 6 

[213] Q. You have explained to us how you determined 
the cost of the cattle purchased, using the numbers you 
would enter on the bottom of these invoices, and you have 
explained to us how you determined the gross income for 
the month, that is you take the sales price to Mr. Saylor's 
customers as indicated on these invoices and just add all of 
those up, right? 

A. Yes. 

Q. I am suggesting to you that an alternative method to 
determining the cost of the cattle that Mr. Saylor pur- 
chased, would be to tabulate the purchase invoices like 
Page 6? 

A. That is what I would do at the end of the month. 

Q. You mean you do not use the figures in the bottom 
left-hand corner of the invoices issued to Mr. Saylor's cus- 
tomers? 

A. This figure that is on the bottom of this invoice is my 
estimated raw cost of what is in these cattle. At the end of 
the month your purchase and your sales, 

[214] A. Your purchase and sales are figured up, along 
with your head count, to get your head count that you 
have got on inventory and the money that you have got, 
an average of the money that you have got in inventory. 

On this particular load right here, there was two 
heads sorted off. I classified them as Kansas City cattle 
and I used the Kansas City money on this particular load 
to have a rough idea of the cost that was in the cattle. 

If you will look on my worksheet, you will see, or 
George's worksheet,""* that there was two taken off. 

Q. Yes, I understand that. 

Now, let us concentrate on what you do at the end of 
the month, here, to determine the amount of money Mr. 
Saylor makes during the month and how much money he 
has tied up in inventory. 

You told us that you used these figures, here, on the 
bottom left-hand corner of these invoices, to determine the 

160 Interesting slip of the tongue! 
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:*t of the cattle Mr. Saylor has purchased during the 
:-:nth? 



A. The raw cost, 
Q. Right, 



. , 

This is a hypothetical now. I understand that you 
2ld aiso arrive at precisely the same figure by using ; 
Debase invoices, themselves, Kansas City P* rch * ^ 

ices, Palmyra, Farmers & Traders, and so foitft, 
iit not correct? 

A. I do not understand the question. 
Q. Mrs. Manson, will you agree with me that ^th< sHpu*. 
a the bottom left-hand corner of Complainant sExh^t, 
to 1 [respondent's carbon copy of ^ ****** ., 
** for 77 steers], is prec sely ^e same as ^ j^ 
-^ bottom of Complainant's Exhibit 1, rage 
' voice for 11 steerbj. 



it's Kansas City purchase invoice for 11 

A, Yes. I have already told you that. 

Q. All right. Complainant's Exhibit 2 will 

Uh me that the figure at the bottom of ft 

it's carbon copy of his invoice to tue c 

:eers], ^27,206.21, is precisely ' the sam e 206 _ 21 [re 

omplainant's Exhibit 2, Page 5, at the top, ^ ^ steers] 

pendent's purchase invoice from Ed van 

A. Yes. , Hf ' 

pi [respondent b 

Q. On Complainant's Exhibit V*;! for 55 steers], at 
arbon copy of his invoice to the customer ^ wa , 

he bottom left-hand corner of the pag ^ figure at 

ou agree that that is precisely the = same ^ 

he bottom of Complainant's Bf^^^ffor^ steers]? 
respondent's Kansas City purchase mvoic j 



e.a 

Cannot read and I do not have the 
Q . But what appears on the exhibit, those 

identical, is that right? P ee 4 it is only 

A, I cannot say that because on Fag 
$28,207.7. 
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the ' O th 



Agreed? Can read 

[216] A. Yes. 



s 
A. Yes. 



Q. Six and five are eleven, right? 
A. Yes. 



is en ' e one 



Will you agree with me that at the bottom to the 

he 



A. Yes, it is, but it is not my writing. 
Q. I understand that. 



A d " f Com P lain ^t' S Exhibit 5 [respond- 



ent's 

'$61592'' fl K P r a8e nvdce f01 ' 
*io,iftb.J^ , at the bottom of the page? 

A. Exhibit 5, Page 6? 
Q. That is right. 
A- "$16,155.92". 



f 6ach f the 

invoce3 



then, K, m ^ 

g the purchase, by Mr. Saylor, of cattle, correct? 

A. Yes. 



he fis ht , 

i>iie ngures ObtampH ^^ A +u^ i. i. i n t , 

the totals from the 
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A. In these instances, yes. 

Q. Very well. Now, we went through and looked at sev- 
eral of the worksheets and we discovered that the work- 
sheet showed varying amounts coming from inventory and 
varying amounts going to inventory, is that not correct? 

A. Yes. 

Q. Now, given that fact, I want to ask you what is the 
value of the figure in the bottom left-hand corner, in deter- 
mining the value of the inventory? 

What does it tell you? 
A. What does it tell me? 
Q. Yes. 

A, Come the end of the month, I would tell you. 
Q. What? 

A. The average cost that we would have in those cattle, 
the head count and average weight, raw with no expense. 

Q. But how can you know how many cattle are in in- 
[218] ventory? 

A. Well, if you bought them and you did not sell them, 
you have got them in inventory. 

Q. How can you tell from this Page 1 that you did not 
sell them? Strike that. 

Let us go back and look at Complainant's Exhibit No. 
1, again. 

Now, Page 1 has your figure down at the bottom of 
the page, $29,264.20. Now, would you look at Page 3? 161 

A. Yes. 

Q. There is no such figure. Why not? 

A. Those, probably, were taken out of inventory. I would 
not know. 

Q. I am sorry. I did not hear your answer. 



IB1 Complainant's Exhibit 1, p. 3, is a copy of respondent's invoice to the same 
customer as in CX 1, p. 1, for 48 steers sold on August 8, 1978, which are not in- 
volved in this case (Tr. 10). 
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A. I said that those cattle, probably, were taken out of 
inventory. I would not know. 

Q. If there is no figure at the bottom left-hand corner of 
the page, does that mean that all the cattle appearing 
thereon came out of inventory? 

A. They could have. It is not impossible. 

It is hard to tell. This is why I try to keep a rough 
idea of the cattle, so I would know at the end of the month 
on these cattle. 

Q. You have given one possible explanation for the 
meaning of the absence of a number at the bottom of the 
[219] page but said, "It was probably". Are there other pos- 
sible explanations for the meaning of the absence of that 
number? 

A. Well, it all would depend on my day. 

Mr. SCHIMMEL: I am going to object to this line of 
questioning any further because Exhibit 1 is her copy and 
the evidence shows, by your own evidence, that Exhibit 3 
was the one that was given to the purchaser, the third 
page, that is, and she already has testified that she kept it 
on her copy only. 

Mr. HEINZ; That would be another explanation to my 
question, would it not? Yes. 

By Mr. HEINZ; 

Q-Do you currently enter the figures at the bottom left- 
fiand corner on your sales invoices, as you did in the fall of 

A. No, I do not. 
Q. Why not? 

A. Because it is kept in the books. I found out it was 
more easier that way. 

Q. When did you change that practice? 
A. This year, 

Q. About what time during the year? 
A. At the beginning of the year. 
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Q. Is it possible, Mrs. Manson, that the figure i in the 
bottom left-hand corner represents the cost of the L<^j 
cattle sold on that page? 

A. It is an estimated raw cost, what I think is in them, 
even though the cattle are sorted, one head or whatever 
amount of head is put on there. 

Q. If you have got a lot of cattle and you know precisely 
what fifty-two, out of fifty-five head, cost but you do not 
know how much the only [other] two head cost, then youi 
estimate would be pretty accurate, would it not? 

A. If I knew all but what two head were? 

Q. Yes. 

A. Oh, it depends on how long those two head had been 
there, what the price of the cattle was, how long we tea 
them. It would not be all that accurate. 

Q. My question was as to how accurate the est j^ 
would be, if you knew fifty-three, out of y ?f head 
You would know precisely what the cost of tiity-t 
would be and, therefore, your estimate would be very close 
to precise, is that not correct? 

A. I would have to say no. At the particular fci e ^ en ' 
draw this sheet up, I might find out different from the end 
of the month. 



grossly inaccurate estimate of the cost of the cattle 
sale, is that not correct? 

A. This here is just my estimated <^/* 
same idea of what is left in inventory, come th 
month. 



This here actually 
poses, so I have an idea to tell Mr. 
tory come the end of the month. 

Judge WEBER: The question was: Is it 
rate? 

By Mr. HEINZ: 
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Q. Can you answer that? 

A / could not right^I would have to wait until the end 
of the month and do the whole month 's deal. This is why I 
have went to a book type, so I have got it all right there 
and can take the expense out of it, and I can have an idea 
of wfiat is in the cattle. 

Q. Would you agree with me that, given the fact of the 

Involved WhiCk y U kn W tke aCtUal C St f the caitle 

f^n S t f n . an , y ne Sa ^ e var 'i es considerably, it necessarily 
follows that the precision of your estimate, as to the raw 
costs, is going to vajy considerably? 

A. I would say yes. 

tht M M Wh SaW and heard the witn esses testify, concluded 
tnat Mrs. Manson was not a credible witness because of her de- 

towever Silent . Subste . nce f her testi ny. His decision is, 

4.,, i.- . demeanor, as well as the substance of her 

UonTtoT th ' S f r f pect > l do n t believe Mrs. Hanson's explana- 

esDondl' Tf Sh Wn n the bottom left - ha d " of 

respondents copies of the invoirpci T inf >. tu n t .u , iU r 

urpq n f fK Q u** r . luv "^es, i inter tnat she wrote the fig- 

tempo a ne ^ C Py f the invoices so that ^ <=' d 

Ltjiiiporaneously give resoonHpnf th f c- c 

fvanenyi(-i n u frm i CAaL.1* glubo pi OI1L trOm G3CJ1 

LJaiibacclon, ( InP ahenv/1 nl^,', .-L. i i 

for wlnHna t I * f made ln her testimon y as to the 
fif u g 6ep track of the raw C08t data for each load 
the basis for this inference.) 



r - 

I " v J en ^ ry Exac y Equaled the Number Al- 

I 6d Ut> Even Thou S h Som ^ Customers 
m Approximate Amounts. 



Why ' if Indent had actually . 

bad r UtUted therS in order to crea ' e * 

numb O f 1 ,* , nUm ^ e , r f animals added e=*tly equaled the 

Peedlot 



order approximate amounts since they know 



in to TODH ' aken from and se "' ' l-v.-ta, is show, 

1 S taken from i SolT.^ 1 " T .'" Tr acti 4 - -hich S ho WS ani- 
Point made in the present..^ , ' lnventor y. 'his is not comrary to the 
55 steers were sent the r " f '^ ExOC " y M steere " ere Purchased, and I exactly 

came from lwo Mv l^T^ "' '^ M S ' e6rS sent to the = us "' e Se<Ny 
purchased. Purchased on the same day on which the 55 steers were 
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Ehat it is difficult to purchase the exact number required (see Tn 
Ho, 128). Animals are frequently sold in bunches, from a few ^eaa 
up to about 70 head (see, e.g., Tr. 351; RX ^^ 
Mrs. Manson was describing how she takes orders, she testmea 
that I -take the information from the farmer and Approximately 
how many head they want" (Tr. 131). (Some farmers, of course, 
order a specific number (Tr. 360)). 
The ALJ states (Decision and Order on Remand at U: 

But Saylor created, admittedly, false scale tickets to 
match his invoiced weights to his customers. Ihe sew 
tickets, presumably, were perceived to add some veneer ot 
credibility to an observer without an auditor s grasp 



vantages. 



Similar rationale may underlie Saylor's practice in th * 
transactions of reselling the identical number of cattle 
that he had purchased. It seems strange that sorUng 
never resulted in an increase or decrease of the numbe! 
sold from the number purchased. 1 1 2 or 

> Feedlots did not order X number of cattle and refuse delivery 



Although we do not have all of the 

ent's records during the relevant time period, o 

not know whether all of respondent's JJ' Bd . B -?*Jf S ' 
involve the addition of the exact number of animal all ged y 
moved, it is odd that in the number of t-nsacUons nw^d 
the alleged substituted animals exactly equaled the ai g c _ 

of removed animals. This is another '"'^^ and scale 



ture leading me to infer that ^^tto^dgh padding 
tickets were fabricated to cover up respondent s weign 



F. The Worksheets Were Allegedly 

ent at the Time of Each TVarweto ,, and ^onte P 
neously Recorded the ActmUes as 1%%, to His 

spondent Then ^* G ^ "tte Custom- 
Bookkeeper for Preparing the Invoices 

ers. 



Respondent testified 

Avcajj ^ , _, vo ifpnt in ms pu^n.5i.i "' 

paper, or a "buyer s card, are KB - eg the wor ksheet to his 

poraneously records the events an teat ified (Tr. 313-14): 

bookkeeper for preparing the mvoic . 
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Q. Now, these things like you've got here, which is Ex- 
hibit 3, is that your work sheet that you carry in your 

pocket? 

A. Yes, that's just probably one kind of them. 
Q. What is the purpose of that? 

A. Well, really, it's a buyer's card that we keep track of 
what we do. I generally just pull it out and start, as soon 
as I do anything, making myself notes on them and what- 
have-you. 

Q. What do you do with the notes after you made the 
notes on these sheets; do they go to Mrs. Manson for bill- 
ing? 

A. That's where they are supposed to go. Once in awhite 
I get a complaint, but I generally get them there some- 
time. 

Mrs. Manson, respondent's bookkeeper, confirmed respondent's 
testimony, stating, "I do my work off information given to me" (Tr. 



Since the worksheet is allegedly prepared at the time the various 
sorting and weighing events are occurring, and the invoices are 
prepared from the worksheets, we become quite suspicious of the 
worksheets when they fail to exactly account for the information 
on the invoices, or when there is a fatal variance between the 

.vorksheet and the scale ticket, which cannot be satisfactorily ex- 

plained. 

The facts in this subsection do not constitute a separate circum- 
stance relied upon in reaching the inference that respondent fabri- 
cated the worksheets and scale tickets, but it is important to un- 
derstand how the worksheets are allegedly prepared and used 
when the individual transactions are analyzed. 

G. The Cumulative Effect of Suspicious and Unexplaina- 
ble Circumstances. 

As shown in I-VI, supra, and XIII-XVIII, infra, considering 
each transaction in isolation, there are strong circumstances lead- 
ing to the inference that respondent merely added weight by pencil 
and fabricated scale tickets (in all but Transaction 8, where there 
was no alleged reweighing) and worksheets (in all but Transaction 
14, where there was no worksheet) to cover up his weight padding. 
However, as stated at the outset in In re Mattes Livestock Auction 
Market, Inc., 42 Agric. Dec. 81, 97, aff'd, 721 F.2d 1125 (7th Cir. 
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, ntial evidence, we 

133). in a case where the proof is by *%\ n isolation, but, 
:; not look "on any single factor cons^e ^ 

nther. on the totality of all of th ^ case , we look at 
.ances, considered as a whole." Hence nth ^ tra nsac 

r,ny suspicious and unexplainable ^'^ explainable circum 
i:i in the light of the many suspicious 

sauces in the other 13 transactions. ^^ ^.^ 

H. The ALJ, Who Saw and Heard ^ d ^ or M 
Did Not Believe the Testimony o meanor a t the 

Manson, in Part, Because of Thei 

Hearing. d hea rd the wit- 

As shown in IX(B), supra, ^^^ respond^ or ^ 
messes testify, did not believe he ,*** ^tail the e 
bookkeeper, Mrs. Hanson. He d> cus^ BubBtan^^ > 

bility problems arising from both aero ^j, Re sp 

e 3ti y m ony of Respondent's bookkeepe^^ ^ ^ 

Saylor himself (Decision and oraer 5ron nan, 2" 1 * f a 

In Ga( W e , (e mFoorfD S (nto'^; 97a953) ,or, a pP^ fr0 
479-80 (7th Cir.), cert, denied, 34b u . ^ cQurt stated: 
decision by USDA's Judicial Officer, ^ appar . 

Often the "most 



observedw it n es S es 

* * rt ' -fflS "* S ^den^^ "- 
stand will know thalft h the &* . thBB 

are much better equipped to (0 ^ , te* J 

mine the credibility to be h do no ^ 35 , 

are the judges of^ourt*' ^ Murphy , 7 C,r., 

same advantages. Jenn ^ court ^ 

36 n- y 



something other db* e of 

* 



mining 
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^ssA-sfsrtssr-* 

s;s3K?K~: 



' 

tnbutors v. Brannan, 7 Cir., 201 F.2d 476 479 

''"' "'' 2H 268 (9th '> <* 

weights under the 



'vaMtfof ^ 

n V ' tt Lte ' reVeWng autorit ^ 

- Jud ment f that of the Ex- 







respond 
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XIII. In Transaction 7, 13 Circumstances Lead Me to Infer that the 

69 Steers Sold to Bill Meyer, Hull, Illinois, on September 29, 

1978, Were the Same 69 Steers Purchased by Respondent in 

Kansas City the Day Before, to Which He Added Exactly 3% 

by Pencil to the Purchase Weight, and that Respondent's 

Worksheet (Attributing the Weight Increase to the Substitu- 

tion of Six Steers at Pittsfield) and Scale Ticket Were Fabricat- 

ed to Cover Up His Fraud. Respondent Made a Net Profit of 

$888.24, Which Is $772.86 More than the Profit a Legitimate 

Order Buyer Would Have Made, and Respondent Could Have 

Undercut a Legitimate Order Buyer by 25$ Per Cwt. 

Since the sanction would have been the same in this case even if 

respondent had committed the weight-padding and record-fabrica- 

tion violations in only 1 of the 14 transactions involved here (see 

f XIX, infra), no useful purpose would be served by setting forth 

the evidence in the remaining transactions as extensively as has 

been done in I- VI, supra. Accordingly, the remaining transac- 

tions are summarized briefly, to the extent practicable. 

On September 28, 1978, respondent bought 69 steers as Kansas 
City Lot No. 62 weighing 46,150 pounds for $63,27 per cwt (RX 
37). The next day, September 29, 1978, respondent sold 69 steers to 
Bill Meyer, Hull, Illinois, for $63.97 per cwt at an invoice weight ot 
47,535 pounds (RX 40), which is an increase of 1,385 pounds, or ex- 
actly 3% over respondent's purchase weight (.03 X46.15U - MB4.D, 
which rounds to 1,385; 1,385 + 46,150 = 47,535). 

I infer that respondent increased the purchase weight l.dMb 
pounds by pencil, and fabricated the scale ticket (RX 38} and work- 
sheet (RX 39A, 39B) (which attributes the increase to the removal 
of six head at Pittsfield and the substitution of six others from re- 
spondent's inventory) to cover up his fraud, because of the san 
12 circumstances (except number 2) referred to in IVO, supr 
relating to Transaction 6. . 

In addition to the 11 circumstances referred to above the six 



S5^sri^rs--*ffl 

= 643) The alleged Pittsfield weight of the six "B *Hed from 
inventory was 4,780 pounds (EX 39A), or an average of 797 pounds 



$29,196.85 -r-461.50 = $63,27. 
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u S 154 P Unds heavier than the 

weight of the 69 steers (797 -643 = 154). (And since both 
figures are average figures, some individual animals would neces- 
sarily be more than 154 pounds heavier.) 

Making a comparison more favorable to respondent, the allout-d 
Pittsfield weight of the six head removed was 3,245 pounds (1 <i% 



-* 

!5 u e ^ 1X d rem Ved from the alle ^ ed ^ttsfield weight 

6 6S 41)15 Unds as 



* u o , , P Unds as the 

of the 63 head remaining (44,395 -3,245 - 41,150), or an orago 

of 653 pounds per head (41,150 + 63 = 653). The six steers allegedly 
added were 144 pounds per head heavier than the alleged Pittsfield 
weight of the other 63 steers (797 -653 = 144). 

The steers allegedly added would have been beyond the outer 
limits of the desired uniformity. Mr. Meyer testified that there 
would be not very much" difference in the weight range on a uni^ 
form load (Tr. 41). He assumed there could be "100 pounds differ- 
ence between 700- and 800-pound steers (Tr. 42). (The 63 head al- 
legedly remaining averaged only 653 pounds, so a difference of 
even 100 pounds would be excessive for them.) 

Respondent also testified that Mr. Meyer likes cattle "[plrotly 
much of "uniform weight" so that they will "finish up at the 
same weight" (Tr. 346). Respondent, therefore, tries to keep the 
weight range to "50 or 75 pounds at the most" (Tr. 347). SpecificaE- 
ly, respondent testified (Tr. 346-47, 349-50): 

Q. Does Mr. Meyer want cattle of uniform weight? 

A. Pretty much so. He likes for them to finish up at the 
same weight. They might not have to be so uniform in 
weight, it would be according to the bone structure and 
what have you on any given steer. He kind of likes to go 
with cattle pretty much of the same kind, whether they be 
1,000 or 1,200, he kind of likes to pretty much clean the lot 
or at least have a load at a time. 

. Q. In your estimation, when somebody says they want 
cattle of a uniform weight, what is the maximum permissi- 
ble weight range within that lot? 

A. I try to make a pattern, just like I got through telling 
you the bone structure and the make-up of the animal in 
the flesh to try to keep cattle that will come out about the 
same time finished, have a choice quality, which will gen- 
erally run, oh, 50 or 75 pounds at the most. 
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1 don't like the 100-pound deals, that is my o*n 
thoughts that I do not like it. 

Q. That means that when you put then, into the lot 
ran vary as much as 50 or 75 pounds.' 



A, They can at the outside. Again, rt ^ e has got. 
nd [bone] structure of the animal, ui 

. 

*w is that they have the 

Q, If the cattle are the same, that is, ^ they 

me weight and they are the same type in the 

e the same quality of cattle, they have e for 

me condition and you fee [feed] thernjh * ^ 

,e same period of time, is it reasonable 
tey will gain equal amounts of weight. 

A. Usually, yes, sir. ^ . f ^ had a 

Q, So it would be reasonable to expe ^^ 

>t of cattle and they were ihe^J^ 700 pounds 

t when we put them in the lot at ^ ^^ have a 

nd we market them at 1,100 ] ^ouna , ^ ^ ^ pounds 

.eight difference of no rnore J ^>?> 

vhen we marketed them, is that ngn ^_^ ^^ 

A. 1 suppose. You would have a number o 

nto that, however. ^ here have been 

Q. I understand that. Now, ^ q ^,ut finished, that 

directed to what has, my ^J" catt le finishing P 

is, when the farmer talks ; about the ^^ to ^ n , kfll at 

the same time, he wants them an 

the same time, right? 

j__ -nJQ 



A-Th-i-w^b-U^,, 
Q. To your knowledge, does iv ^ 
finish out at the same time on ^ ^ ^^^ ^ 

Jt^-rJ^-HS eatUe 



to be 
* em 



-- eatUe that 

Q. Now, when y |rf ^SlottoM - * em ^^ 
uniform when ^f'^hat* the ^ weighed 800 
finish them, U^*^^ in there that w.8 

-i^SS^-*'* 1 '' 
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as 



catUebone-structusea' 
pound steer because 
and the 800 



to f 

g *' 3S l4 would a 6 50- 



to 7f <"" 

55 J See I(DX<1) ' 
tha " from sub ' 
PU '' ChaSe ' nvoicc 



' two 



resulted from respondent' 
stituting six steers, as alleged T P 
issued to respondent shows that the 69 
Meyer" "Via 4 hd E Richard 65 M&I" 
trucking companies were used 

^in^^lf^f^ *at he thinks the 65 ste o rs 
he states (CX 16, p! j) C3me ln the ^moon. Specifically, 

On or about September ?Q 1Q70 a i 
steers for me which will f 8 ' Sayl r Phased 69 



the trucker. 
" 



me 



13 ' 1978 ' 



the name of 



Purchased 50 steers for 



aboufmt, tr'nTn^nd The 
arrived in the afternoon 



sighed at PUtsfie d 
Kansas City invo e s, 
5 head and 4 head o B 
leyer's affidavit 
ence as to thta 
ittsfield. 



the few 



69 steers W have been 
res P nde "^ worksheet, the 
' rucki "g companies hauled 

C0nsistent with Ml '- 

th a11 the other ^i- 
the trucks did not pass through 

complainant 
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Meyer is dated September 29, 1978 (RX 40). Mr. Meyer's check to 
respondent is dated October 2, 1978 (CX 7, p. 3). 166 

Respondent cheated Meyer out of $885.98 by the 1,385-pound 
pencil-weight addition (13.85 X$63.97 = $885.98). However, this 
was one of the transactions where respondent padded the weight so 
that he could undercut the price charged by a legitimate dealer. A 
legitimate order buyer charging 25(1 per cwt commission would 
have made a profit of $115.38 on this transaction ($.25 x 461.60 = 
5115.38). Respondent's net profit was $888.24 (Expenses: $29,196.85, 
purchase price (RX 37); $323.05, computed transportation; l67 
$45.61, insurance (RX 40); Total expenses, $29,565.51; Respondent 
received $30,453.75 (RX 40); Net profit: $30,453.75 -$29,565.51 = 
888.24). Subtracting respondent's weight-padding profit of $885.98 
from his total profit of $888.24 would have resulted in a profit of 
only $2.26 without weight padding. 

A legitimate dealer or order buyer making 25<: per cwt commis- 
sion or profit would have had to charge Meyer $64.22 per cwt on 
this transaction ($63.27 (purchase price) + $.70 (transportation; 
$323.05 -r 461. 50 = $.70) + $.25 (commission) = $64.22). Respond- 
ent charged Meyer only $63.97 per cwt, or 25$ less per cwt than a 
legitimate dealer or order buyer would have charged at 25< per cwt 
commission, and respondent still made $772,86 more than a legiti- 
mate dealer or order buyer would have made ($888.24 $115,38 = 
$772.86). 

Although Mr. Meyer was satisfied with respondent's transactions 
(CX 16; Tr. 37-42), and had been present on some occasions when 
respondent sorted livestock (Tr. 41), there is nothing in the record 
to indicate that Meyer saw the livestock involved here sorted (C> 
16; Tr. 37-42). 10B Also, there is nothing in the record to indicate 

100 With some reluctance, I will mention in this footnote that the trip sheet for 
the 65 steers hauled by M&I, one of the two trucking companies involved, shows 
"Origin Kansas City, Mo" and "Destination Hull, 111," without mentioning Pittsfield 
(CX 7, p. 8). I do not regard that aa dispositive as to this transaction. I give it the 
weight of the dust that would fall from a feather in a gentle breeze. 

> ft ' Respondent paid M&I Truck Line, Inc., 70$ per cwt for hauling 65 of the 
steers weighing 43,550 pounds, or $304,85 (CX 7, pp. 8, 9), Earl Richards hauled the 
other four steers weighing 2,600 pounds (46,150 -43,550 = 2,600) at a coat not 
shown in the record. At the same rate of 70$ per cwt paid M&I, the coat would have 
been $18.20 (26.00 X$.70 = $18.20), for a total transportation cost of $323.05 ($304.85 
-3- $18.20 = $323.05). However, unless Earl Richards was also hauling other live- 
stock at the same time, his rate would have been higher. The transportation coat is 
of no real importance here since respondent did not make a dealer profit (without 
weight padding) in this transaction. 

i Respondent's attorney's statement of facts, that "Mr. Meyer testified that he 

knew Savior sorted the cattle and had been present at Baylor's facilities when sort- 

"* Continued 
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that Mr Meyer ever weighed livestock received from respondent 

55SsrJ^*=?-"tiSraSS 



I have been led to believe, although I don't remember 
Baylor saying so specifically, that Saylor would buy the 

price foi winch Saylor paid plus the freight from his 
source to my lots plus his commission which am u was 
not discussed but I assume was in line with the going Jte 



when the "going rate" would have 



, Lead Me 

29 Q7R w C mpany ' Dixo "> IIlin is ' 

M, 1978, Were the Same 115 Heifers Purchased 

to wwch 



'' ^ ^ that Res Pdent's Worksheet 
a PHtsfieW) nH f e f S V, the Subs tu n of Seven Heifers 
His F a d P , C G ^' Cket Were Fa bricated to Cover Up 
aU 



b Ught 98 heife Kansas 

^ r r f\ 652 ' 62 <RX 16) and 

$4,407.3 (CX 3,o), a f U5 h ^ ?!?"'' , 

weighing 46,365 pounds (38,095 + 7 270 - /^n V = ? i 
$28,059.85($23,652.62 + $4 407 23 - ?28 OW 8n ' 365 "' & St f 
($28,059.85 -453.65 = $6 85) T^" 3!2 ?' J 59 ' 85 j' or $61 ' 85 P er cwt 
respondent sold IK .T- f f 5 ^ The " ext day ' Se Ptember 29, 1978, 
for7 5 39 per cw n f ' S ' Graf Cattle Company, Dixon, Illinois 

JT JSB sa 



sorted the cattle inved h ''' Gyer ' eS " M """ he 
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iheet <RX 21) (which attributes the increase to the ' ^ 
id at Pittsfield from the 17 head Columbia lot and the subst.U. 
ion of 7 head from respondent's inventory)" 9 to cover j 
raud, because of the same 12 circumstances (except numbers , 
I and 8) referred to in IV(D), supra, relating t Ttana f " ' that 

In addition, as stated in KFXD, supra, I rely on the IB 
espondent was buying for Graf Cattle Company foi #C . pe & 
ommission, and sorting would have been inconsistent wu 
Commission transaction. , + r a f Hid 

Moreover, as stated in I(F)(2), I rely on the fact_ U* Gi a M 
fe own sorting, and there is no evidence that Graf knew ot, 
roved of, any alleged sorting by *P<mdent. 

Respondent cheated Graf out of $219.39 by the 846 ^pound p 
-eight addition (3.45 X $63.59 = $21989). . "?E,luld 
vansactions where respondent padded the weight so tha ^ 

indercut the price charged by a legitimate dea er s a 
rfer buyer charging 25* per cwt comm.ss.o^ .would ha^ 
profit of $113.41 on this transaction ($.^5 X4Da.o (Ex _ 

Respondent's net profit with the padded ^weig w vw ^^ ^^^^ 
lenses: $28,059.85, purchase price (EX lb, ^ ' f 1 ' T tol ex . 
ransportation (CX 3, p. 13); $43.60, insurance (RX ^ ^ ^ 
lenses, $28,737.58; Respondent received ^ . spond ent's 

.rofit: $29,110.69 -$28,737.58 = $3 73 ' 01 K Su , b n t . a l profit of $373.01 
veight-padding profit of ^ & ; ^tut weight padding, 
vould have resulted in a profit oi li >*-'' , pro f lt at 25e per 
ir $40.21 more than a legitimate order Duy dellt in this 

wt. which was the agreed-upon ^mpensat.on to = ^ m 
:ransaction (see I(E)(2), supra) ($15d.W ' , vidated the dut y 

Hence this is a transaction in which *SP whom he wa s 

wed to his purchaser, Graf Cattle Company. ^ ^ 

JC ti ng as an agent in a P^^^^^T^ 
Jg reed-upon commission and paddmi [ tM Jl ^ ^ case . As 
There is no relevant testimony by tne custome r is favor- 

F2) sum, the testimony by 



shown in I(F)(2), 
able to complainant. 



- -- Respondent's testimony is^ 
TV. 147-49. ^ on onft M5.238-; 
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XV ' I ^ ranaaction 9 > 10 Circumstances Lead Me to Infer that the 

K i gTJvo^ t0 Jen ' y Langdon ' Jacksonville, Illinois, on Octo- 
ber id, 19/8, Were the Same 84 Steers Purchased by Respond- 
ent m Kansas City the Day Before, to Which He Added 20 
Pounds Per Head to the Average Per-Head Purchase Weight, 
and that Respondent's Worksheet (Attributing the Increase to 
bortmg Two Lots Accidentally Mixed) and Scale Ticket Were 
fabricated to Cover Up His Fraud. Respondent's Weight-Pad- 
ding Profit of $1,256.92 Enabled Him to Undercut a Legitimate 
Order Buyer by $3.22 Per Cwt, and Still Make $46.18 More 
than a Legitimate Order Buyer Would Have Made, 

T ? xT C ber ? 2 ' 1978 ' res P ndent bought 84 steers as Kansas City 
Lot No. 69 weighing 37,680 pounds for $75.51 per cwt (RX 48).' 
The next day October 13, 1978, respondent sold 84 steers to Jerry 
Langdon^ Jacksonville, Illinois, for $73.29 per cwt at an invoice 



, . 

n g , Ifof 5 oS Unds (RX 51) > which is an IncreaBe of 1,715 
pounds (39,395 -37,680 = 1,715), or exactly 20 pounds per head on 

" W6ight (449 pounds <**& Per-head weight 



QQ Q K X84 = 39 ' 396 P unds > which 

to <U,395 pounds, the invoice weight). I infer that respondent in- 

creased the purchase weight by 20 pounds per head on the average 
per-head weight, and fabricated the scale ticket (RX 49) and work- 
sheet (RX 50) (which attributes the increase to an accidental 
mixing of Lot No. 68 and Lot No. 69) "i to cover up his fraud, be- 
cause i of the same 12 circumstances (except numbers 4 and 10) re- 
ferred to in IV(D), supra, relating to Transaction 6. 

Respondent overcharged Langdon $1,256.92 by the 1,715-pound 
pencil-weight addition (17.15 X $73.29 = $1,256.92). However, with- 
out the weight padding, respondent would undoubtedly have in- 
creased his selling price considerably. This was one of the transac- 
tions where respondent padded the weight so that he could under- 
ut the price charged by a legitimate dealer. 

A legitimate order buyer charging 25$ per cwt commission would 
iave made a profit of $94.20 on this transaction ($.25 X376.80 - 
J4.20). Respondent's profit was $140.38, or only $46.18 more than a 
legitimate order buyer's profit at 25$ per cwt commission (Respond- 
ent s expenses: $28,450.35, purchase price (RX 48); $282.60, trans- 
?os (C 9> PP> 8 " 9): $43 ' 30 ' insur ance (RX 51); Total expenses, 



' , 

oo o R f pondent received $28,916.63 (RX 51); Net profit: 

$28,916.63 -$28.776.25 = $140.38). Subtracting respondent's total 



$28,450.36 -376.80 = $75.51. 
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,11. of $140.38 from his weight-padding profit , f ^^f^* 
it respondent would have suffered a net loss of 4,1,110. 
-ght padding ($1,256.92 -$140.38 = $1,116.54). ^ he 

Accordingly, respondent's weight padding here wa e 

;jld undercut a legitimate dealer or order buye:. I s 
rfer or order buyer seeking 25* per cwt profit 
,:uld have had to charge Langdon $76.51 per '< 5 ^ ission) . 
rHe + $.75 transportation (CX 9 pp. 8, 9) + $.2 ^ 
:=at would have been $3.22 more than respondents mv 1 
3 Langdon ($76.51 -$73.29 = $3^2). *>%**$ or 
*ight. respondent was able to undercut a ^^ fl 

:rder buyer by $3.22 per cwt, and still make $46.18 ^mo 
itlmate dealer or order buyer would have made on the 



-,'=! . 

There is no testimony by the customer in thl ^ conceoeb w 
:o relevant testimony by the trucker. Compi ai ^^ iQ the 
-mand that the truck went through Pltts ie cniwilie Illinois, 
:iyer. (A truck going from Kansas City to , Jackson vi , 

* n'j-j. P* 1 j-l 1 i rlf* LllM s?-*J** w 

s-auld necessarily pass through Pittstieicu Manson's "ds- 

Pittsfield, 111." as the "ORIGIN," written in MI . A) 

" /r'V Q n 8 reproout.c'j i " > 
dnctive Feminine handwriting (^A , P- 

fJ/Jra T ad Me to Infer that the 

XVI. In Transaction 1, 12 Circumstances i-eau ^ inino j s , on 

77 Steers Sold to Carroll Long '^', purchased by Re- 
August 11, 1978, Were the Same 77 Meer R onden t 
spondent in Kansas City the Day Bef ^^ and that Re- 
Added .5% by Pencil to the P " rc ^ a ff ttribut ing the Increase 
spondent Fabricated the Worksh eet gcale Ticket 
to the Substitution of Two Head at Pltts ^' ted Lon g Out of 
to Cover Up His Fraud. Respondent Cneate 
$147.73 by Padding the Weight. Jn Kansas City 
On August 10, 1978, respondent bought ^ Q ^ Augusfc Uj 
sighing 46,285 pounds for $68.28 per c^ ^ pl ^ nt Hill, fflj 
1978, respondent sold 77 steers to Carrol Q B f 46j&15 p0 unds (RX 
nois, for $64.23 per cwt at an invoice w y^^ g% ov0r respond- 
4), which is an increase of 23 P^fl 2 31 4, which rounds to ^u> 
ent's purchase weight (.005 X4M0 
230 + 46,285 = 46,515). 

that "filn 

i" Respondent's attorney Brro ",?^ r * n dent's Proposed 
wrote 'Pittsfield 1 on the trip sheet tn y 

i" ^29,264.20 ^-462.85 = $63.23. 
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poun s f by n i 

sheet (HXaffwh oh attribute ?, SC3 ' e Ucket (RX 2) and 

mals at PittSeda"'^ t0 the removal of 2 



ent's inveno -hs r K therS fr m 
circumstances referred tol 5 IVm, ' '*? USe f * he S3me 12 

6. l '" IV(D) - su P m ' relating to Transaction 

Respondent cheated Long out nf 1 in 7Q K t i. non 
weight addition (2.30 X$64 23 - $147 7 S? ^ 230 ' POUnd PendN 



- 

^ ui.piio.fi on this transaction ($.25 X4628^ - <Bm7n n 
spondents nrofit *^*- QO *li5.71). Re- 



p 

(BX 4); Total expenses 1829 WQ RQ V , * ' msurance 

4, Net ' 



. - - 

have resulted in a nrnfif nf 90Q 07 ;!. A 
<fiins9R I, P * *223.97, without 



be in the 
sometime 
were revested b y 



"' ReS P- d -t's Carbon Cop y of 

Date on he Cum n erSS T Dated : '" 4 D ^ s Afte ' 
ent Got BehM i n F! n ? maI o nV iCe - J Infer that 
Manson Co^l et l S^T ? ^ Ti ketS ' 3nd 
g Only Cf so 71 Ah T V iCeS n in L nghand ' 
Carbon Copies wild Pn ^ T' DateS n Res Pdent' s 
Tickets. (Scale T Tc ke d ln " de ] wlt h the Dates on the Scale 
Be Used Vn Prol rSm f re Prenu >bered and Must 

Typed by Mrs ManS ) 6 ' 
The court states (723 F.2d at 583): 



at To " " T " 306 - 08 ' 316 -. 1 Mrs. Mason's tMlimony 

175 Complainant failed to rprfn^ ti,^ t 
P- 9) (5300.85 x.8 = *240.8ffl ^portation charge of $300.85 by 20% (CX 
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^ The USDA also contends that the invoices and scale 
tickets prepared by Saylor and his employees "show signs 
that they were fabricated subsequent to the events them- 
selves." However, the USDA points to nothing in the 
record to support this argument except an isolated inci- 
dent of apparent misdating of an invoice. 

I assume the court is referring to the invoice in Transaction 10, 
*, or 13, in which transactions respondent's bookkeeper complete- 
y rewrote respondent's carbon copies of the invoices in longhand, 
hanging only the dates, Since the court refers to "an isolated ind- 
ent of apparent misdating of an invoice," i.e., just one invoice, pre- 
-uniably the court did not know that there are three transactions 
auring a period of just 33 days involving the same "apparent mis- 
dating of an invoice." 

_ Moreover, the court did not have before it the analysis set forth 
' n I- VI, supra, proving conclusively that respondent repeatedly 
fabricated worksheets and scale tickets to cover up weight padding. 
In any event, however, a careful analysis of Transactions 10, 11, 
and 13 leads me to infer that respondent padded the weight in each 
transaction, and when respondent fell behind in fabricating the 
scale tickets, Mrs. Manson completely rewrote respondent's carbon 
copies of the invoices in longhand so that the scale ticket dates 
would correspond with the dates on respondent's copies of the in- 
voices. 

Assuming that respondent fell behind in fabricating scale tickets, 
he had to dummy up new invoices, postdated, since he would ha" 
used some of the serially numbered scale tickets in other transa 
tions between the transaction date and the date he got around 
fabricating the scale tickets. Respondent must account for eve, v 
scale ticket, and scale tickets must be used in proper serial number 
sequence (9 CFR 201.73-l(d)(l), (2)). Hence respondent could not 
backdate scale tickets because that would be easily detected if 
there were a P&S investigation. 

But when respondent dummied up new invoices to correspond 
with the date put on the fabricated scale tickets, that would not be 
detected from a routine audit of respondent's records. Respondent's 
records would look perfectly legitimate to a P&S investigator. Re- 
spondent's fraud could only be discovered if, as here, P&S obtained 
copies of the sales invoices from the buyer's records. 
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A. In Transaction 13, 12 Circumstances Lead Me to Infer 
that the 128 Steers Sold to Gordon Jones, Kirkland, Il- 
linois, on November 28, 1978, Were the 117 Steers Pur- 
chased by Respondent the Day Before from Farmers & 
Traders Commission Company, Palmyra, Missouri, 
and 11 Steers Purchased at the Same Time from Pal- 
myra Livestock Auction Market, to Which Respondent 
Added Exactly 3% by Pencil to the Purchase Weight, 
and that Respondent Fabricated the Worksheet (At- 
tributing the Increase to the Use of 11 Head from In- 
ventory Instead of the 11 Head Purchased at Palmyra) 
and Scale Tickets to Cover Up His Fraud. Respond- 
ent's Weight-Padding Profit of $1,814.35 Enabled Re- 
spondent to Undercut a Legitimate Order Buyer by 
$1.02 Per Cwt, and Still Make $880.23 More than a Le- 
gitimate Order Buyer Would Have Made. 

1. On November 27, 1978, Respondent Pur- 
chased 117 Steers from Farmers & Trad- 
ers Commission Co., Palmyra, Missouri, 
and 11 Steers from Palmyra Livestock 
Auction Market, for a Total of 128 Steers 
Weighing 92,375 Pounds, and Costing 
$60,742.59. Respondent Invoiced Gordon 
Jones, Kirkland, Illinois, the Next Day 
for 128 Steers Weighing 95,145 Pounds 
(Exactly 3% More than Respondent's Pur- 
chase Weight). 

On November 27, 1978, respondent purchased 117 steers weigh- 
ing 85,370 pounds from Farmers & Traders Commission Co., Inc., 
Palmyra, Missouri, at a cost of $56,091.32 (RX 67). On the same 
day, November 27, 1978, respondent purchased 11 steers from Pal- 
myra Livestock Auction Market, Inc., Palmyra, Missouri. Respond- 
ent purchased the 11 steers in five groups, under the same buying 
number, "222," consisting of 2 head (RX 68A), 1 head (RX 68B), 3 
head (RX 68C), 1 head (RX 68D), and 4 head (RX 68E). The total 
weight of the 11 steers was 7,005 pounds, and they cost respondent 
$4,651.27 (CX 13, p. 18). "e 



170 Respondent also bought one additional steer from Palmyra Livestock Auction 
Market on November 27, 1978 (CX 13, p. 13), but that steer was purchased under a 
different buying number from number "222," which was used to purchase the 11 
steers referred to above (CX 13, pp. 11-13). 
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combined weight of the 128 steers (117 + 11 = 
d by respondent in Palmyra, Missouri, on November 27, 1978, 
92,375 pounds (85,370 + 7,005 - 92,375), at a total cost oi 
60/742.59 ($56,091.32 + $4,651.27 = $60,742.59). 

Respondent's original invoice to the buyer dated November 28, 
1978, which was copied from the buyer's records, is reproduced on 
the next page (CX 13, p. 3). Respondent's carbon copy of the invoice 
for the same transaction dated 2 days later, November 30, 1978, is 
reproduced on the following page (RX 73; identical to CX 13, p. U 
The scale tickets dated November 30, 1978, are reproduced on the 
third page after this (RX 69-71). 177 



Respondent's testimony 
son's testimony is at Tr. 171-fr 



is at Tr. 336-37, and Mrs. Man- 
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Transaction 13 Invoice Copied From Buyer's Records (CX 13, p. 3) 



LIVESTOCK ORDER BUYERS 

P.O. BOX 287 
PITTSFIELD, ILLINOIS 62363 



PHONE (2)7) 2W.61B6 
(217) 2BS.< 



NO. 



KIND 



WEIGHT 



PRICE 



AMOUNT 







6V 



, 



^ 



Slgntd. 



WE APPRECIATE YOUR PATRONAGE 



Volume 44 Number 6 
ansaction 13 Invoice Copied From Respondent's Records <RX 73) 



LIVESTOCK ORDER BUYERS 

-P.O. BOX 287 
PITTSFIELD, ILLINOIS 62363 

'HONE (217) 285-6186, 
(117) 285-40 U> 

SOLD JQ "^ 
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Transaction 13 Scale Tickets <RX 69, 70, 71) 



t vnorr 



UYLOR LIVESTOCK,-. Pimfl.ld, .,. V N' 
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Respondent's invoice to Gordon Jones for 128 steers weighing 
95,145 pounds is for 2,770 pounds more than the purchase weight of 
the 128 steers purchased in Palmyra, Missouri, the day before 
(95,145 -92,375 = 2,770).' That is exactly 3% more than re- 
spondent's purchase weight of 128 steers the day before. That is, a 
person using a calculator to add exactly 3% to the purchase weight 
would read 2,771.25 on the calculator (.03 X92.375 = 2,771.25), 
which rounds to 2,770. 178A 

Mrs. Manson testified that she was sure that respondent had an 
order for Mr. Jones when he purchased the 128 head of cattle. She 
testified (Tr. 192-93): 

Q. Do you know whether or not Mr. Saylor would have 
purchased 128 head of cattle if he didn't have a customer 
for them? 

A. If he didn't have a customer for them? 
Q. Yes. 

A. You are talking about cattle. He might have a dozen 
customer. I don't understand what you mean? 

Q. Does he buy cattle in the hopes that he will get an 
order at some later date for those cattle? 

A. He probably has an order for it but to classify if he 
would buy 128 head, you are going to have to explain to 
me if you mean all certain size, all certain quality 

Q. That is not my question. 
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Livestock Auction Market were bought in five separate 
under the same buying number, number 222, showing 
spondent was procuring exactly 11 head for a particular 
i.e., to add to the 117 head purchased the same day in Rilmv 

2. I Infer that Mrs. Manson Completely Re- 
wrote the Invoice to Jones in Longhand, 
Changing Only the Date from November 
28, 1978, to November 30, 1978, so that 
the Invoice Would Coincide with the 
Scale Tickets Fabricated after the Fact. 

Mrs. Manson, respondent's bookkeeper, apparently concede in 
she completely rewrote in longhand the invoice in Transact iij 
13. 170 She testified that she rewrote the invoice because when 
wrote the original invoice to the customer, she was out of nu 
bered invoices. She testified (Tr. 188-90): 

Q. Mrs. Manson, would you look at Complainant's Exhib- 
it 13, please, Page 1, do you have it? 

A. Yes. 

Q. What date appears on that? 

A. November 30. 

Q. Look at Page 3, please, and what date appears on 
that? 

A, November 28. 

Q. These invoices cover the same sale of cattle, do they 
not? 

A. Yes, they do. 

Q. How would you explain the difference between the 
two dates? 

A. On Page 3 this invoice does not have a number on it 
it is not a numbered invoice. 



that prove that it was completely rewritten. For example, the "I" in "iJ ' [ \ 



no, on 
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Q. And what does that mean? 

A. That means we were out of numbered invoices and 
.when I made one up I just put that date on there. 
Mrs. Manson's explanation as to why she completely rewrote the 
invoice in longhand is complete nonsense. Respondent's invoices 
; are not purchased with numbers already appearing on the invoices. 
Respondent's invoice numbers are merely typed on the forms by 
Mrs. Manson (see Preliminary Statement (B), supra). Even if it is 
Mrs. Manson's practice to type the invoice numbers on a batch of 
invoice forms at one time, and even if she had run out of invoice 
forms which she had prenumbered with her typewriter when she 
wrote the Jones invoice on November 28, 1978, it would have made 
no sense at all to write out in longhand a complete new invoice to 
Gordon Jones and then type the invoice number on that rewritten 
invoice. 

According to Mrs. Manson's story, on November 30, 1978, instead 
of merely typing the invoice number on her copy of the November 
28, 1978, invoice to Jones, she (iJ completely rewrote the invoice in 
longhand, and used the date of November 30, 1978 (instead of as- 
certaining the correct date, required to be used by the Act and reg- 
ulations), (ii) presumably threw away the original copy oi the re- 
written invoice (since Jones had only the November 28, ma, in- 
voice), and (iii) typed the invoice number on the bottom ot the le- 
written invoice. That is so illogical as to be unbelievable. 

If, for some particular reason, Mrs. Manson decided to let the in- 
voice to Gordon Jones go before she took the time to find ou what 
Her next invoice number should be (e.g., if the trucks were loaded 
a nd she wanted to send the invoice with one o the nick ^ di v- 
ers) iso there would have been no logical reason for completely IB 
iiing the invoice in longhand when she got around to adding the 
Joice number. She would merely have typed the uivo.ce numbei 
her copy of the invoice at some later date. 



-b- 3 0, 19,8. She tested 
(Tr. 189-90, 193-94): 

Q. When did the transaction actually occur? Was it the 
28th or was it the 30th? 

A. I could not answer that right now. 

concedes on re.and that the trud, Hopped in PiUsHcld en- 



route to the customer in Transaction 13. 
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Q. Would it help to look at the scale ticket? 
A. The scale tickets have the 30th. 

Q. Would the scale tickets be dated the date on which 
the transaction occurred? 

A. If the scale tickets were not dated I would have dated 
them the day I made out this invoice. 

Q. Do you mean that you make up scale tickets and 
don t date them? 

A. We have some that have not been dated but I can't 
say we make them up, we weigh the cattle and the dates 
are not put on them. 

Q. So you weigh the cattle but don't put the date on 
them on the day you weigh the cattle? 

A. No, that isn't what I said. 

Q. What did you say? 

A, You explain your question a little better. 

Q. All right, do you weigh cattle, making up scale tickets 
and on the day that you weigh the cattle you do not enter 
the date on the scale ticket? 

A. Making up scale tickets, no. We weigh the cattle. 
There are days, yes, that if we are busy the date might not 
have got wrote down on the scale tickets. 



Q. It appears that he bought them on the 27th, or sonio 
portion of them on the 27th, and that they were paid for 
on the 28th. Now, it costs money to keep cattle and feed 
them, right? 

A. Sure. 

Q- And the more you move them around the more they 
shrink, right? 

A. Not necessarily. Moving, yes, it causes a shrink, but if 
they are in a pen and they are fed well and watered, wo 
don t run them all around the place. 

Q. If Mr, Saylor bought these cattle on the 27th would 
he wait until the 30th to ship them? 
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A. It depends on when the customer wanted them to be 
there and, again, you are talking in November, you are 
talking weather. 

Q. You are telling us that we can't tell when this trans- 
action occurred? 

A. Well, you are talking about three or four years ago, 
no. 

Q. I am talking about what the records say. 
A. No, I can't. 

I would assume it was on the 30th. 

However, I find that the original invoice to Jones was written ^on 
November 28, 1978, rather than November SO, 1978, f- the MJow 
ing six reasons: (i) the customer's original mvo.ce ,s da ted Novem 
her 28, 1978 (CX 13, p. 3), (ii) respondent .work,. heat s , dated No 
vember 28, 1978 (RX 72),"' (HO Mr. Jones' check paymg . espo nd 
ent for the 128 steers is dated November 29. 1978 CT -13, P^ UW 
the trip sheet filled out by Denny Richard. j for hal the loa she- 
that it was transported on November 23, 1978 (CX Id, , p. ^ , l 
trip sheet filled out by Earl Richards for the oth h ' f / he '" 
shows that it was transported on November 29, 1! I ICX 1 , P- W 
a nd (vi) Mrs. Manson's check stubs show P^"' ^^'pp , 
for transporting the steers on November 29, 1978 (CX U. pp. 

2 Lorain gl , 1 find that Mr, Mans, wrote 
customer on November 2b, 1978, and hen cc > 



on N ove mb er 30. 

, infer th* U 



show5 thal ,, Sp on d en t 
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Similarly, respondent cannot pass off the November ;iO ci.tr- - 
the scale tickets in Transaction 13 as an inadvertent mistake -r; 
respondent went to the trouble (at great risk, if detected) oi 1 d.r- 
mying up a sales invoice dated November 30 to correspond v.i;h :: .- 
November 30 date on the scale tickets. 

3. Mrs. Manson's "Estimate" of the "Raw 
Cost" of the 128 Steers in Transaction 13, 
Which She Wrote on Respondent's Post- 
dated Carbon Copy of the Invoice to 
Jones, Is $60,742.59, the Exact Price Re- 
spondent Paid for the 117 and 11 Steers 
Purchased in Palmyra, Missouri. (Accord- 
ing to Respondent's Worksheet, the 11 
Steers Were Irrelevant to the Jones 
Transaction.) 

Respondent paid $60,742.59 for the 128 steers purchased in IV,!- 
myra, Missouri, on November 27, 1978, bought in lots of 117 and 3 1 
from two firms (see XVII(A)d), supra). That identical fi^un?. 
"60,742.59," which is the sum of the price paid for the 117- and 11- 
head lots, was written by Mrs. Manson on the bottom left-hand 
corner of the postdated invoice to Jones in Transaction 13 (JO Rt-f 
311, p. 444). Mrs. Manson's action in writing the cost of those two 
lots on her copy of the Jones invoice is totally inconsistent with re- 
spondent's contention that the 11-head lot is irrelevant to the 
Jones transaction. 

That is the exact situation we found in Transaction 4, where 
Mrs. Manson wrote the cost of Kansas City Lot No. 66 on her in- 
voice to Graf, even though respondent contends that Lot No. ttf 
was completely irrelevant to the Graf transaction (see KCx3b< 
supra). 

Respondent's worksheet has a completely different total con 
figure for the 128 steers than the figure used by Mrs. Manson Re- 
spondent's worksheet is reproduced on the following page (RX 12> 
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Transaction 13 Worksheet (RX 72) 
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Respondent's worksheet shows that the 128 steers sold to Jones 
on November 28, 1978, consisted of the 117 steers purchased the 
day before from Farmers & Traders Commission Company, Palmy- 
ra, Missouri (JO Ref. 312, p. 454), and 6 steers and 5 steers tnkon 
from respondent's inventory (West Pasture and Pen 4; JO Ref, U18, 
314, p. 454). Respondent's worksheet then shows the exact coat of 
the 117 steers purchased from Farmers & Traders Commission 
Company, $56,091.32 (JO Ref. 315, p. 454), and the cost of the 11 
steers allegedly added from inventory, $5,376.25 (JO Ref. 316, p. 
454), for a total alleged cost of $61,467.57 (JO Ref. 317, p. 454). 

However, Mrs. Manson's "raw cost" figure at the bottom of her 
postdated copy of the invoice to Jones, which allegedly was pre- 
pared from the worksheet, does not show the cost figure calculated 
by respondent on the worksheet. Rather, Mrs. Manson shows Lhu 
exact cost of the 128 steers purchased in Palmyra, Missouri, tho 
day before. 

Here as in Transaction 4, Mrs. Manson's cost estimate at Iho 
bottom of her postdated copy of the invoice to Jones is a "smoking 
gun." This circumstance, standing alone, would lead me to infer 
that the 128 steers sold to Jones on November 28, 1978, were the 
same 128 steers purchased by respondent in Palmyra, Missouri, tho 
day before. 

4, Twelve Circumstances Lead me to Infer 
that Respondent Added Exactly 3% by 
Pencil to the Purchase Weight of the 128 
Steers Purchased in Palmyra, Missouri, 
and Fabricated the Worksheet and Scale 
Tickets to Cover Up His Fraud. 

In drawing the inference that respondent padded his purchase 
reight in Transaction 13 by exactly 3%, and fabricated the work- 
sheet and scale tickets to cover up his fraud, I rely primarily on 
the circumstance that Mrs. Manson completely rewrote the invoice 
in longhand, changing only the date, and on the circumstance that 
Mrs. Manson used the exact cost of the 128 steers purchased in Pal- 
myra, Missouri, as her cost estimate of the steers, rather than the 
cost shown on respondent's worksheet. 

In addition, I rely on the same 12 circumstances referred to in 

IV(D), supra, relating to Transaction 6, except numbers 4, 5 nnd 

9. I am not incorporating Circumstance 9 from Transaction (i, 

which relates to Mrs. Manson's cost estimate written on the in- 

rt i/. i, Qwrt in Transaction 4, the cost estimate was used 

-'e. t to show that the 11 steers purchased at 

iv before were the 11 steers relevant to 
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this transaction, rather than 11 steers allegedly taken from re- 
spondent's inventory. In other words, in order to avoid relying _ on 
the same "cost estimate" for two separate purposes, I am relying 
on it only for the stronger circumstance set forth in XVIKAX3), 



supra. 



pra. 

In addition, I rely on the circumstance that respondent's alleged 
substitution of 11 steers from inventory for the 11 steers purchased 
the day before at Palmyra, Missouri, would have destroyed the uni- 
formity in weight desired by Mr. Jones. Mr. Jones testified that he 
buys livestock a pen at a time, consisting of about 110 head, some- 
times more and sometimes less (Tr. 126-27). He testified that he 
also sells his livestock a pen at a time and does not permit any 
sorting by the buyer. Accordingly, he has instructed respondent to 
buy "approximately 110 cattle, weighing 700 to 750 pounds (lr. 
128), so that they will all finish out at choice grade at the same 
time (Tr. 127-28). 

The 11 steers purchased by respondent at Palmyra, Missouri, 
averaged 637 pounds (7,005 -11 - 637). This is only 63 pounds less 
than Mr. Jones' desired weight limit (700 -637 = 63). 

However, the 11 steers allegedly added by respondent from in- 
ventory weighed 9,775 pounds (JO Ref. 313, 314, p. 4o4). an average 
of 889 pounds. This is 139 pounds heavier than Mr. Jones desired 
highest weight limit (889 -750 = 139).'- Hence the 11 steers al- 
legedly added from respondent's inventory would have departed 
fr-Sm the customer's desired weight limit by 2.2 times as much as 
tHe 11 steers purchased at Palmyra by respondent (139 + M - -J. 
This is an additional circumstance which leads me to be have th* 
respondent used the 11 steers purchased in Palmyra rathe, than 
tVie 11 steers allegedly added from inventory to ship to Jones. 
5 Respondent's Weight-Padding Profit of 
$1 814.35 Enabled Him to Undercut a Le- 
gitimate Order Buyer by $1.02 Per Cwt, 
and Still Make 880.23 More than a Le- 
gitimate Order Buyer Would Have Made. 



P-" 



e U stee, 

sired weight limit, H>- - e heavier ttan Mr. 

the 11 steers allegedly ad ded f,o ra .e 8 pond, en ^ 

" 






pounds desired by Mr. Jones. 
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that he could undercut the price charged by a legitimate dealer. A 
legitimate order buyer charging 25$ per cwt commission would 
have made a profit of $230,94 on this transaction ($.25 X 923.75 == 
$230.94). Respondent's profit was $1,111.17, or 4.8 times the profit 
($1,111.17 -$230.94 = 4.8) of a legitimate order buyer at 25$ per 
cwt commission (Respondent's expenses: $56,091.32, purchase price 
of 117 steers (RX 67); $4,651.27, purchase price of 11 steers (CX 13, 
p. 13); $466.22, transportation (CX 13, pp. 17, 20); 183 $124.64, insur- 
ance (RX 73); Total expenses, $61,333.45; Respondent received 
$62,444.62 (RX 73); Net profit: $62,444.62 -$61,333.45 = $1,111.17). 
Subtracting respondent's total profit of $1,111.17 from his weight- 
padding profit of $1,814.35 would have resulted in a loss of $703,18, 
without weight padding. 

A legitimate dealer or order buyer making 25<t per cwt commis- 
sion or profit would have had to charge Jones $66.52 per cwt on 
this transaction ($65.76 (purchase price) 184 + $.51 (transporta- 
tion) !85 + $.25 (commission) = $66.52). Respondent charged Jones 
only $65.50 per cwt, or $1.02 less per cwt than a legitimate dealer 
or order buyer would have charged at 25$ per cwt commission, and 
respondent still made $880.23 more than a legitimate dealer or 
order buyer would have made ($1,111.17 -$230.94 $880,23). 

B. In Transaction 10, 12 Circumstances Lead Me to Infer 
that the 63 Steers Sold to Bob Russell, Somonauk, Illi- 
nois, on October 26, 1978, Were the 63 Steers Pur- 
chased by Respondent the Same Day as Kansas City 
Lot No. 66, to Which Respondent Added 5 Pounds Per 
Head to the Purchase Weight, and that Respondent 
Fabricated the Worksheet (Attributing the Increase to 
the Substitution of Five Head at Pittsfield) and Scale 
Tickets to Cover Up His Fraud. Respondent Cheated 
Russell Out of $203.81 by Padding the Weight. 



183 $333.01 x.7 = $233.11 x2 = $466,22. (Note, my computations differ from 
complainant's chart because of rounding differences and because complainant did 
not reduce the $333.01 transportation charge by 30%, which is shown on Mrs. Man- 
son's check stubs (CX 13, pp. 17, 20), 

184 $60,742.59 -=-923.75 = $65.76. 

185 $466.22 -1-923.75 = $.51. 
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1. On October 26, 1978, Respondent Pur- 
chased 63 Steers Weighing 44,905 Pounds 
as Kansas City Lot No. 66. Respondent 
Invoiced Bob Russell, Somonauk, Illinois, 
the Same Day for 63 Steers Weighing 
45,220 Pounds, an Increase of 315 Pounds, 
or 5 Pounds Per Head. 

On October 26, 1978, respondent purchased 63 steers weighing 
44,905 pounds as Kansas City Lot No. 66, at a cost of ? 2 & d8U ' 4 * 
(RX 52). Respondent's original invoice to the buyer dated October 
26, 1978, which was copied from the buyer's records, is reproduced 
on the next page (CX 10, p. 2). Respondent's carbon copy of the in- 
voice for the same transaction dated 4 days later, October do, 1J, 
is reproduced on the following page (RX 56). The scale tickets dated 
October 30, 1978, are reproduced on the third page after this (KA 



53, 54). 18J 



testimony 
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Transaction 10 Invoice Copied From Buyer's Records (CX 10, p. 2) 



/,)' 



LIVESTOCK ORDER BUYERS 

P.O. BOX 287 
PITTSFIELD, ILLINOIS 62363 

PHONE (217J 28i-61B6 
(217) 28$^] 

SOLD TO 



^ 



NO. 



KIND 



* 



t> ^ 

X-^-i -/-^MUl. ' 



WEIGHT PRICE 



AMOUNT 



WE APPRECIATE YOUR PATRONAGE 
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Transaction 10 Invoice Copied From Respondent's Records (RX 56) 



LIVESTOCK ORDER BUYERS 

P.O. BOX 287 
PITTSFIELD, ILLINOIS 62363 

PHONE (217) 285-6186 
(217)285.4011 
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Transaction 10 Scale Tickets (RX 53, 54) 



SAYLOR LIVESTOCK PlHtfi.ld, Illlooir^ NI ? f '.*' '.- 

IEUXR ''._ NJTO ">-'-'-;-;. i '..^ 


ADDHIBS 


FBJCE 


AMOUHT 


QDAXTITT 


^ 


DATE 1 

/c-)- ^^ W 
...... II.,;. I . .stfrtr.t rx>ry 


WEIOHE * 
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Respondent's invoice to Bob Russell for 63 steers weighing 45 220 
pounds is for 315 pounds more than the purchase^ weight f the = 
steers purchased in Kansas City the same day (45,^u , 
315). That is an increase of 5 pounds per head over lespondents 
purchase weight the same day (63 X5 - 315). 

2. I Infer that Mrs. Manson Completely Re- 
wrote the Invoice to Russell in Longhand, 
Changing Only the Date from October 26, 
1978, to October 30, 1978, so that the In- 

voice Would Coincide with the Scale Tick- 
ets (Fabricated after the Fact). 

It is obvious that Mrs. Manson, "P^g^ 
pletely rewrote in longhand the mvoice n Tra " sact '" 
fng only the date. Although respondent's copy W 
mh-ror Lage of the original, there are a few Mfe en- 
that it was completely rewritten. For """P 1 * ft ^ ntly o n the 
at the end of the truck driver's name , made d re 
two invoices (JO Ref. 318, p. 460; JO Ref 3W. M6U ^ 

Mrs. Manson testified that the '"vo.ce was , wn te ^ 

had run out of numbered invo.ce forms. Spec.fically, 

(Tr. 196-97, 270): 

u j;,i ihiq sale to Bob Russell 
Q. Mrs. Manson, when did this sale 

occur? 

A The invoice says the 30th. 

Q After reviewing all the document* do you firmly be- 
Ueve that is the date on which it occurred? 



be 
P , 



T he scale tickets correspond with the i 

t onthe invoice iswro, th, date on the 
tickets is wrong, is that correct? 

A. It could be, yes. 
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Q. By a parody [parity] of reasoning I submit to you th 
if the date on the invoice is wrong then the date on tr 
tickets, which is the same date, must also be wrong, otb.- 
wise 

A. (Interrupting) I would assume. I don't claim to be {> 
feet. 



Q. Now, the work sheet has a date, October 27th on 
it, l83A and the scale ticket has the date, October 30. Wh-.-n 
was this scale ticket made? 

A. This was the one that we talked on yesterday. Th-r 
scale ticket, evidently, at the time it was made, was not 
dated. And when I made out the invoice, the numbered in- 
voice from Bob Russell, I dated the invoice for that day, 
along with the date on the scale ticket. 



Mrs. Manson's claim that she completely rewrote this invoio. 
longhand because she ran out of prenumbered invoice form.- 
more utter nonsense completely unbelievable (see gXVJI'A 
supra). For the reasons set forth above ( XVII(A){2), supra i, I in 
that Mrs. Manson completely rewrote the invoice in Transaction 
because respondent got behind in fabricating the scale ticket? 
Transaction 10. 

3. Twelve Circumstances Lead me to Infer 
that Respondent Added 5 Pounds Per 
Head to the Purchase Weight of the 63 
Steers Purchased the Same Day as 
Kansas City Lot No. 66, and Fabricated 
the Worksheet and Scale Tickets to Cover 
Up His Fraud. 

In drawing the inference that respondent padded his purchr 
weight in Transaction 10 by 5 pounds per head, and fabricated t 
worksheet and scale tickets to cover up his fraud, I rely primar 
on the circumstance that Mrs. Manson completely rewrote the ' 
voice in longhand, changing only the date. 

ft Tvm? diti0n ' l rely . n the same 12 circumstances referred to 
&1VOU supra, relating to Transaction 6, except numbers 5 and 

""October 27, the date on the worksheet (RX 55), is the day after the da', 
the original invoice to the buyer, i.e., October 26, (CX 10, p. 2). 
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In addition, I find as a fact that Mrs Hanson 
tional document in this transaction to lend suppo. t to 
clairn. The document referred to is set forth ^ on the ^next P ag 
57), Mrs. Manson's check and check stub to he ** 
forth on the following page (CX 10, p. 9), and the tnp sheet 
forth on the third page following this (CX 10, p. ) 
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Mrs. Manson's Computations for Transaction 10 (RX 57) 
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Respondent's Check and Check Stub (CX 10, p. 9) 
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Transaction 10 Trip Sheet fCX 10, p. 8) 
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Mrs. Manson's testimony with respect to her document (RX 57) is 
as follows (Tr. 271-73): 

Q. Now, yesterday you explained to us how the trucker 
involved in this case was paid and, as I understand it. that 
is shown by Respondent's Exhibit 57? 

A, Yes. 

Q. And that is that he was paid $585.81? 

A. He was paid off of the Kansas City weight at $1-30 a 
hundred pounds. 

Q. My question was, does this exhibit show how much 
Mr. Richards was paid? 

A. This exhibit shows how I derived at paying Mr. Rich- 

l Vfi Q 

Q. My question is, does this exhibit show how much Mr. 
Richards was paid? 

A. I would have to look at the check to see what he was 
paid. 

Q Then, the answer to ray question is no? 

A I don't know unless I would see his actual check. 

; Mrs. Manson, my question is, does this exhibit tel, us 



A This is the way I figured it, yes. 



it o. Please, Page lha t ri B ht? 

Richards Trucking on 



$583.07" [$583.77], right? 
A. Kight. 
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Q. Respondent's [Complainant's] Exhibit 10, Page 8 [trip 
sheet], shows 63 steers, consignee Bob Russell, weight 
44,520 [45,220], crossed-out to 44,905, $1.30, $583.77, right? 

A. Right. 

Q. How much did you pay Mr. Richards to haul those 63 
steers to DeCalb, Illinois? 

A. What it says on the check. 
Q. $583.07 [$583.77], right? 
A. Yes. 

Q. So, the work sheet showing $585.81, what does that 
tell us? 

A. That tells you how I derived at how to pay him. 
Thursday is the end of pay period, and he didn't have the 
trip finished, he wanted it in on that week's pay and, as I 
explained on this work sheet, the weight that came from 
Kansas City to Pittsfield, the weight that left Pittsfield 
and went to Somonauk, took the weight, divided it into 
that money and it come out $1.30 a hundred, so I paid him 
off Kansas City's weight at $1.30 a hundred so he could 
have that money on that week's pay check. 

Here, again, I find Mrs. Manson's explanation of her business 
practice to be utter nonsense, for a number of reasons. 

First, this document is unique, as far as this record shows. There 
are many instances in this record of payments to truckers at a cer- 
tain price per cwt, including the identical price of $1.30 per cwt 
paid to Earl Richards for hauling the 55 steers weighing 45,350 
pounds in Transaction 4 from Kansas City to Dixon, Illinois (CX 4, 
pp. 7, 8), and $1.40 per cwt paid to M&I Truck Line, Inc., for the 
115 heifers hauled in Transaction 3 from Kansas City to Dixon, Illi- 
nois (CX 3, p. 13), Yet there is no other comparable document by 
Mrs. Manson for any of the other transactions. 

Second, Mrs. Manson's computations would indicate that the 
trucker should have been paid $585.81 (JO Ref. 323, p. 466), but the 
trucker was actually paid only $583.77 (JO Ref. 325, p. 467; JO Ref. 
326, p. 468). 

Third, if Mrs. Manson had used her document to compute the 
rate of $1.30 per cwt to be paid to the trucker, she would have com- 
puted the rate based upon the actual weight of the livestock alleg- 
edly hauled from Pittsfield not on the basis of a computed weight 
that includes shrink. That is, Mrs. Manson used the actual weight 
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of the 63 steers purchased in Kansas City, viz., 44,905 pounds, in 
making her computation for hauling the 63 steers from Kansas 
City to Pittsfield (JO Ref. 320, p. 466), but she used the invoice 
weight to the customer, i.e., 45,220 pounds, in making her computa- 
tion for hauling the 63 steers from Pittsfield to Somonauk, Illinois 
(JO Ref. 322, p. 466). 

However, according to respondent's worksheet for Transaction 
10, the actual weight of the 63 steers shipped from Pittsfield was 
only 43,860 pounds (RX 55), ^ or 1,360 pounds less than the in- 
voice weight to the customer (45,220 -43,860 - 1,360). It makes 
sense to invoice the customer at a weight which includes shrink, n 
a transaction in which the purchase weight is transferred to the 
customer (with appropriate explanations on the invoice) but ic 
makes no sense at all to include shrink, or "phantom weight, in 
computing the rate to be charged to the trucker. 1 

If Mrs. Manson had used the actual weight allegedly hau ed from 
Pittsfield to Somonauk, 43,860 pounds, and multiplied that by M 
per cwt, that would have equaled 3285.09, ^ich ^ to he 
$291.88 (JO Ref. 321, p. 46G) would have equaled *,7l -97 . E hvidmg 
that figure, $576.97, by the cwt (449.06) would have .suited ma 
rote of $1.28 per cwt, rather than $1.30, as computed by M.S. 



UO He, fc P. ^ *> He f . 

326, p. 468). .,, .,Q cwt i s only 

Although the hauling charge computed a U * 

S.-S"-^; 

the trucking rate per cwt in the 



to 

wri ght of the 63 steevs was ^ ^ wih i IlH ^ P ou,ls. l,v. 

Hon. , rt 



w 

pounds W as removed and fou^ Hon. ,j rt ^ ^ addcd r 

Ing 40,000 pounds (43,420 -820 ^ . m a imal aU ^, a wt , lf , ht 

steers from inventory wgH ng i,8 > P- - 4: ^. () ^^^ 
transported from Pittafield to tht custom ^^ ^^ ^ ^_ ^ ^ 

IB. In this respect, the tnp sheet sho* I ^ ^^ on thc in 



to the left thereon. 
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have used the actual weight allegedly hauled from Pittsfield to So- 
monauk, saving respondent $8.99 in transportation costs. 

For the foregoing reasons, I find that Mrs. Manson's document 
was fabricated, and I infer it was fabricated for the sole purpose of 
bolstering respondent's claim as to this transaction. Mrs. Manson's 
fabricated document is another circumstance which leads me to 
infer that respondent added 5 pounds per head to the purchase 
weight of the 63 steers which he purchased in Kansas City on the 
same day he invoiced Russell in Transaction 10. 

In addition, although I am not including this as a separate cir- 
cumstance, the customer in Transaction 10, Mr. Russell, testified 
that he bought cattle "weighing approximately 625 pounds to 750 
pounds" {Tr. 123), but the average weight of the five steers alleged- 
ly added was 772 pounds (RX 55) (3,860 -j-5 = 772), or an average of 
22 pounds more than Russell's highest desired weight. 

Respondent's scale tickets for Transaction 10 show three printed 
weights totalling 45,220 pounds, the weight invoiced to Russell (RX 
53, 54, 56). However, according to respondent's worksheet, the 63 
steers sent to Russell actually weighed only 43,860 pounds at Pitta- 
field (RX 55). In addition, the scale tickets are dated October 30, 
1978, even though the transaction occurred on October 26, 1978. 1 
infer that the scale tickets were printed on October 30, 1978, with 
no livestock on the scale to cover up respondent's addition of 5 
pounds per head to the purchase weight of the 63 steers he sold to 
Russell on October 26, 1978. 

4. Respondent Cheated Russell Out of 
$203.81 by Padding the Weight. 
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order buyer's profit at 25$ per cwt commission ($235.22 -$112.2b 
= $122.96). 

C. In Transaction 11, 12 Circumstances Lead Me to Infer 
that the 79 Steers Sold to Rodhouse Bros., Pleasant 
Hill, Illinois, on November 6, 1978, Were the 79 Steers 
Purchased by Respondent's Agent Two Days Before, to 
Which Respondent Added 35 Pounds Per Head to he 
Purchase Weight, and that Respondent Fabricated the 
Worksheet {Attributing the Increase to the Substitu- 
tion of 26 Head at Pittsfield) and Scale Tickets to 
Cover Up His Fraud. Respondent's Weight-Padding 
Profit of $1,741.95 Enabled Him to Undercut a Legiti- 
mate Order Buyer by $2.23 Per Cwt, and Still Mate 
$679.95 More than a Legitimate Order Buyer Would 
Have Made. 

1. On November 4, 1978, Respondent's 
Agent Purchased 79 Steers Weighing 
47 670 Pounds. Respondent Invoiced Rod- 
house Bros., Pleasant Hill, Illinois Two 
Days Later for 79 Steers Weighing oO,4do 
Pounds, an Increase of 2,765 Pounds, or 
35 Pounds Per Head. 

On November 4, 1978, ^P 1 '" 1 ''^ 1 '"$^ ^ponl 
weighing 47,670 pounds at a cost of J>30,bK4.^ ( < ^ g which 

duced on the following page <RX < 2 K s ^^ c ^ (RX M , 
vember 7, 1978, are reproduced on the thud pay* 

54). 190 
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Transaction 11 Invoice Copied From Buyer's Records (CX 12, p. 2) 



LIVESTOCK ORDER BUYERS 
' : P.O. BOX 287 

r ' PITTSFIELD, ILLINOIS 62363 




KIND 



WEIGHT 



PRICE 



AMOUNT '?: ^ 



9? 




1 J 



Slflfltd. 



WE APPRECIATE YOUR PATRONAGE 



GEORGE W. SAYLOR, JR. 
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Transaction 11 Invoice Copied From Respondent's Records (RX 62) 



LIVESTOCK ORDER BUYERS 

P.O. BOX 287 
PITTSFIELD, ILLINOIS 62362 

PHOHE (217)285-6186 
(217) 285-4011 

SOLD TO 
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Transaction 11 Scale Tickets (RX 59, GO) 



* . won 


UTLOR LIVESTOCK- 


pimfi.id, HM-.IV ^.N: " -- 


* ' 


-|rt *r* 


mm *,: Li'/"- ^ r . 






[f ' ; , -'. | ac ' 


Hid 








1)1 ?' , '. ' JU " 








&& 


**'** f^3f^ 


f- 










.'^a. 


1 *'*' 


DAIX 




r-'J^ 


fa 









: J 72 65 



(AVLOR LIVESTOCK. Pltl.lItU, IIUwH, 

"**** - ' -KTti. -X 



"own .. I 1 " I oourim 
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Respondent's invoice to Rodhouse Bros, for 79 steers weighing 
50,435 pounds is for 2,765 pounds more than the purchase weight or 
the 79 steers purchased by respondent's agent two days jero 
(50,435 -47,670 - 2,765). > 91 That is an increase tf dt > pouna y 
head over respondent's purchase weight (79 X35 - ,(*> 

2. I Infer that Mrs. Manson Completely Re- 
wrote the Invoice to Rodhouse Bros, in 
Longhand, Changing Only the Date from 
November 6, 1978, to November 7, l/, 
so that the Invoice Would Coincide with 
the Scale Tickets (Fabricated after the 
Fact.) 

Mrs. Manson testified that she did 
were written in Transaction 11, and that tne w* 
occurred on November 7, 1978. She testified (Ti. 177- 
Mrs. Manson, calling your attention to * 
exhibit [CX 12], do you notice the date on that of 
her 6, 1978? 
A. Yes, I do. 

Q. Calling your attention to Page 1, the date on the bill- 
ing on that is November 7, 1J78. 

A. Yes. 

i ,,-lw there were two bills made on 
Q. Can you explain why tneit \vei 

that? T 

A I do not believe the,, was two bi.1. made on ,t. 
thtok it wa. just an error in the dates. 



bill? 

A No, there is not. 

Q. I. ftere a serial number on the other bUW 

A Yes, there is. 



, 

ra). 



Statement (V), supra). 
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Q. Now, does that refresh your memory as to what 
might have occurred on that? 

A. On this load, I believe Jerry Rodhouse was present 
when it was sorted. We probably had weighed the cattle up 
the day he was there and I gave him a blank invoice, rep- 
resenting what it would be, and sent it home with him. 
The original invoice was made up. 

Q. Actually, the invoice that should be the correct one is 
the one with the serial number on the bottom, "2923"? 

A. Yes. 

Q. You will notice the deposit slip in here, being on Page 
4. What is the date that the money from the Rodhouses 

was deposited? 

A, On the 7th. 

Q. So you feel the 7th was the actual day this ti-ansac- 
tion occurred? 

A. Yes. 

However, it is obvious that Mrs. Manson, respondent's bookkeep- 
er, completely rewrote in longhand the invoice in Transaction 11, 
changing only the date. Although respondent's copy is, in the main, 
a mirror image of the original, the original shows the buyer as 
"Rodhouse Bros" (JO Ref. 327, p. 476), while respondent's carbon 
copy shows the buyer as "Louis Rodhouse & Bros" (JO Ref, 328, p. 
477). 

I find that the November 6 date is the correct date of this trans- 
action, rather than November 7, since the trip sheet, written in 
Dorothy Manson's "distinctive feminine handwriting," shows that 
the 79 head of livestock were transported from Pittsfield, Illinois, 
to Pleasant Hill, Illinois, on November 6, 1978 (CX 12, p. 13), the 
buyer's check signed by Fred Rodhouse is dated November 6, 1978 
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3. Twelve Circumstances Lead me to Infer 
that Respondent Added 35 Pounds Per 
Head to the Purchase Weight of the 7J 
Steers Purchased 2 Days Before, and Fab- 
ricated the Worksheet and Scale Tickets 
to Cover Up His Fraud. 

In drawing the inference that respondent &&**& Ms Pd 
weight in Transaction 11 by 35 pounds per head and fabricated i 
worksheet and scale tickets to cover up his fraud, 1 reiy p j 

on the circumstance that Mrs. Manson completely rewrote the 
voice in longhand, changing only the date. 

I also rely on the same 12 circumstances referred to in 1VU, 
supra, relating to Transaction 6, except numbers o and a. 

In addition, I rely on the fact that respondent ; s a 116 ^^ of 
tion of 26 steers would have drastically <J estlove , , d f 

the load. According to respondents worksheet he used "^ 
the 79 purchased, with a Pittsfield Average wg 
(RX 61) (29,780 +53 = 562). The 26 head all egedly MM ^ ^ 
ventory averaged 737 pounds (RX bl) I , - tre _ 

tified that he was ^.^.^^cted'by two or three sa- 
? OV !^!! ' 9 J 8 X, hS u rafand! therefore, I believe that he was re- 



A Respondent's Weight-Padding Profit of 
*' ^.9B Enabled Him to -cut a L - 

l^^ 
r Would Have Made. 



pound pencil- W e lg ht a o resp|)ndent 

er, this was one of the ** ke chorge d by a legttmiate 
wrfght so that he could u^rcut tne p ^ comm 

leater. A legitimate order buyer 8 tran saction ($.25 

touW have made a profit of *1U $mlgi or 6 . 7 times 

^ fl - " u * tta * order buyer at 

the profit 
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25$ per cwt commission (Respondent's expenses: $30,684 27 pur- 
chase price (RX 58); $290.65, transportation (CX 12, pp. 11, 13, 
14); 182 $63i55i insurance (RX 62); Total expenses, $31,038.47; Re- 
spondent received $31,837.60 (RX 62); Net profit: 3183760 

^'o 3 , 8 ' 47 = $mi3) ' Subtracti g respondent's total profit of 
if.7J9.13 from his weight-padding profit of $1,741.95 would have re- 
sulted in a loss of $942.82, without weight padding. 

A legitimate dealer or order buyer making 25$ per cwt commis- 
sion or profit would have had to charge Rodhouse Bros. $65.23 per 
cwt on this transaction ($64.37 (purchase price) * + $ 61 (trans- 
portation)"* + $.25 (commission) =* $65.23). Respondent charged 
Rodhouse Bros, only $63.00 per cwt, or $2.23 less per cwt than a 
legitimate dealer or order buyer would have charged at 25$ per cwt 
commission, and respondent still made $679.95 more than a legiti- 
mate dealer or order buyer would have made ($799.13 -$119.18 = 
$679.95). 

XVIII. In Transaction 12, Eight Circumstances Lead Me to Infer 
that the 21 Steers Sold to Rodhouse Bros., Pleasant Hill, Illi- 
nois, on November 18, 1978, Were the Same 21 Steers Pur- 
chased by Respondent in Kansas City 2 Days Before, to Which 
He Added 20 Pounds Per Head to the Average Per-Head Pur- 
chase Weight, and that Respondent Fabricated the Worksheet 
(Attributing the Increase to the Substitution of Three Head at 
Pittsfield) and Scale Ticket to Cover Up His Fraud. Respond- 
ent s Weight-Padding Profit of $278.86 Enabled Him to Under- 
cut a Legitimate Order Buyer by $1.77 Per Cwt, and Still Make 
^51. 44 More than a Legitimate Order Buyer Would Have 
Made. 

On November 16, 1978, respondent bought 21 steers at Kansas 
* y on weighing 12,850 pounds, or 612 pounds average, for 

$65.82 per cwt (RX 68).'" Two days later, November 18, 1978, re- 

? P01 ir?c K SOld 21 SteerS t0 Rodhouse B S., Pleasant Hill, Illinois, 
tor H>b4.85 per cwt at an invoice weight of 13,280 pounds (RX 66), 
which is an increase of 430 pounds, or 20 pounds per head on the 

' $867.83 X.75 = $268.15 + $22,50 = $290.65. (Note, my computation, differ 
from complainants chart because of rounding differences and because complainant 
did not reduce the $357.53 transportation charge by 25%, which is shown on Mrs. 
Manson s check stub (CX 12, p, 11), and complainant did not add the $30 tramporta- 

Uon charge f T^ fi t0 Pleasant Hil1 < CX 12 - PP- 13. ">. reduced by 25% (CX 
12, p. 14), (.a, to $22.50 ($30 X.75 = $22.50 ) 

i $30,684.27 +476.70 = $64.37. (Note, the average cost of $63.87 shown on RX 
68 .s before the commismon charge of $238.35 was added by respondent's agent ) 
184 $290.65 -476.70 = $.61. 
1B5 $8,458.03 -128.50 = SI5R.R2. 
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average per-head weight (612 + 20 x21 = 13,272, i.e., 8 pounds 
less than the invoice weight). I infer that respondent increased the 
purchase weight by exactly 20 pounds per head on the average per- 
head weight (and rounded up to 13,280 instead of down to 13,270), 
and fabricated the scale ticket (RX 64) and worksheet (RX 65) 
(which attributes the increase to the removal of three head ^at 
Pittsfield and the substitution of three others from respondent's in- 
ventory) 19Q to cover up his fraud, because of the same 12 circum- 
stances (except numbers 2-5) referred to in IV(D), supra, relating 
to Transaction G. 196A 

There is no relevant testimony by the truckers in this case. Since 
there were two trucking companies involved, one from Kansas City 
to Pittsfield and the other from Pittsfield to Pleasant Hill, Illinois, 
it is certain that the 21 steers stopped at Pittsfield enroute to the 
customer, 

The testimony of the customer, although highly favorable to re- 
spondent, is given no weight because his testimony as to a salient 
fact is contradicted by documentary evidence and the testimony of 
respondent and Mrs. Manson (see XI, supra). 

Respondent cheated Rodhouse Bros, out of $278.86 by the 430- 

pound pencil-weight addition (4.30 x$64.85 = $278.86). However, 

this was one of the transactions where respondent padded the 

weight so that he could undercut the price charged by a legitimate 

dealer. A legitimate order buyer charging 25<? per cwt commission 

would have made a profit of $32.13 on this transaction ($.25 

X128.50 = $32.13). Respondent's profit was $83.57 (Expenses: 

$8,458.03, purchase price (RX 63); $70.48, transportation; 197 $17.22, 

insurance (RX 66); Total expenses, $8,545.73; Respondent received 

$8,629.30 (RX 66); Net profit $8,629.30 -$8,545.73 = $83.57). Sub- 

tracting respondent's total profit of $83.57 from his weight-padding 

profit of $278.86 would have resulted in a loss of $195.29 without 

weight padding ($278.86 -$83.57 = $195.29). 



IBB Respondent's testimony is at Tr. 335-36, and Mrs. Malison's testimony is at 
Tr 169-71,236-37,277-79. 

IIA The reliance on Circumstance number 1 in this and other transactions where 
the weight increase was not exactly 2% or 3% is based on the fact that the weight 
toSe fits into the "neat formula" discussed in XIUA), supra, cited in Circum- 

Bta P The transportation charge to Pittsfield was 55* per cwt, less 30% (CX 11, p. 
m nr $4948 ($.55 X 128.50 = $70.68 x.7 = $49.48). The transportation charge from 
SttaHdd to P easant Hill was $30, less 30% (or $21.00) (CX 11, p, H) for a total of 
So 48^4 48 + $21.00 = $70.48). Complainant's chart shows Importation costs o 
tlK 5 for Transaction 12. (Presumably, complainant erroneously construed he 
Lurf of 12850 (pounds) at the bottom of CX 11. P- 8 - the transpovtaUon cost of 
$?28 60 to which complainant added $30 (CX 11, pp. 10, ID). 
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A legitimate dealer or order buyer making 25$ per cwt commis- 
sion or profit would have had to charge Rodhouse Bros, $66.62 per 
cwt on this transaction ($65.82 (purchase price) + $.55 (transporta- 
tion) (U, $.55 x 128.50 = $70.68) + $.25 (commission) = $66.62). 
Respondent charged Rodhouse Bros, only $64.85 per cwt, or $1.77 
per cwt less than a legitimate dealer or order buyer would have 
charged at 25$ per cwt commission ($66.62 -$64.85 = $1.77), and 
respondent still made $51.44 more than a legitimate dealer would 
have made ($83.57 -$32.13 = $51.44). 

XIX. The 8-Month Suspension Order and $10,000 Civil Penalty Im- 
posed in This Case Are Much Too Lenient for Respondent's 
Wilful, Flagrant and Repeated Violations. 

A. Respondent's Wilful, Flagrant and Repeated Viola- 
tions Warrant a 5- Year Suspension Order. 

Respondent's violations in this case were exceptionally flagrant. 
Arbitrarily adding weight by pencil is one of the most unfair and 
deceptive practices that can be committed in violation of the Pack- 
ers and Stockyards Act (see the cases cited in VII(A), note 93, 
supra). Respondent's weight-padding violations are summarized in 
the table set forth on the following page. 
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A legitimate order buyer charging 25* per cwt commission would 
have made a profit of $1,790.59 in the 14 transactions involved 
here. Respondents profit was $11,242.24, or $9,451.61 more than a 
legitimate order buyer would have made charging 25$ per cwt com- 
mission That is almost identical to the profit of $9,946.61 respond- 
ent made from padding his purchase weights in the 14 transactions 
involved here. 

In addition, respondent charged excessive commissions to two of 
his customers while also padding his purchase weights in their 
transactions. 

Respondent's motive for his weight padding was to make an addi- 
tional profit in each transaction and, in some cases, to keep his cus- 
tomers or attract new customers, by undercutting the sales price 
that a legitimate order buyer or dealer making 25* per cwt would 
have had to charge. For example, in seven of the transactions, re- 
spondent s weight-padding profit enabled him to undercut the price 
per cwt that a legitimate order buyer making 25* per cwt would 
have had to charge by various amounts ranging from 25$ per cwt 
to $6. 2.Z per cwt. 

The testimony of Mr. Lowder, the customer in Transaction 14, in- 
dicates that he buys from respondent because respondent can un- 
dercut other dealers. Mr. Lowder testified (Tr. 64): 

Q. What was the nature of the agreement? I'd like to get 
a little clarity of the agreement between you and Mr. 
baylor. Could you explain that to us? 

A. Nothing much was said. I've seen quite often, you've 
seen quite often "Kansas City. For Sale", and I said I 
thought these calves were just a little high, and he said, "I 
can probably get calves like you've been buying and deliv- 
er them at your place under what you'd have to pay for 
them here, and I said, "If you can, that's fine. Just go hop 
to it, and that was all that was ever said. He'd send me 
the bill, and I'd mail him the check; or else the bill came 
on the truck and the trucker was going back, I'd give the 
check to the trucker and he'd take it back to Mr. Savior, 
and Mr, Saylor was good to his word. 

In other words, as a result of petitioner's practice of padding the 
weight the price could be lowered to undersell competitors, com- 
petmg dealers, and also, it was unfair and deceptive to the custom- 
ers who were buying the livestock at the inflated weight" (Tr. 372) 

Livestock dealers such as respondent are faced with severe com- 

fll Ifr'^i eXample J l n the N rth Central re e ion > "I** Includes 
Illinois (Williams and Stout, Economics of the Livestock-Meat In- 
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duatiy 36 (1964)), the competitive situation is described as 
(id. 265): 

In most areas dealers and dealer-type markets ; are Jaced 



with severe competition. Livestock | ^ c >n 
Central region had an average of 12 other mar* * 
cies competing with them in their trade area for lives* 
These included an average of three auction^ one 
market, six other dealers, one direct packe. buyei. 
terminal. , . j., s f rv 

The serious nature of fa.se weighing in '^"^^ se't 
which is identical in nature to padding weight DyP^^ ^^ 
forth at length in In re Muehlenthaler i< Agr . Mllehlent haler, 
., 590 F.2d 340 <8th iftr tanuary 197 4, 



353-69, aff'wm., 590 F.2d 34 i 

it is explained that during the *>" and Stocky ards Act m 
there were 162 cases under the ^ e S * eeding to have false- 
which registrants were found in a torma ,, livestock. 

ly weighed livestock or caused someon^ to W e^ ^ ave 
Suspension orierB were issued '" ^ j" 1 5 d or g months (37 
suspension period m those 160 cases 



fraud" (Appeal to Judicial Officer at , by d i ers , 

In two similar cases involving penciM* fe I , he 

the dealers' registrations were suspend o , j^ 

ing Examiner (now ALJ), but tl - >c ^(rtan*. 27 

to 6 monthly the then JudinalOflit.^ )juh ar 




tl .. ,-, ,,'Ai U.it, U4 

=":":-.:;;-;;,- s 
' " 



lenthaler, sup> & ?f lie Court of App^lsdec.s 10 n mt,(r'- putsricW, 

me court reversed the Cou^ .^ ^ tfuck di* no^top ^^.^ 

P v 09 His concession spec.ii any n ^ rpspolldenl dl b itrar. ^ ndd 
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case was expressly based on his reasoning in Boone (27 Agric. Dec. 
at ^ 1384). In Boone, the Judicial Officer explained that future 
weight-padding cases may well result in more severe sanctions. 
Specifically, he stated (27 Agric. Dec. at 503): 

The complainant and the hearing examiner also recom- 
mended that respondent be suspended as a registrant 
under the act for a period of 2 years. In view of the 
number and gravity of the violations found, a substantial 
suspension of respondent as a registrant under the act is 
undoubtedly warranted. But, past suspensions imposed for 
similar kinds of violations, some of comparable flagrancy, 
have not been for as extensive a period as that recom- 
mended by the hearing examiner. Cf. In re Many Lee 
Sparks and Rex Wanda Sparks, supra. We conclude that 
respondent should be suspended as a registrant under the 
act for a period of 6 months. In addition, we hereby give 
notice to the industry that in the future the flagrant disre- 
gard or breach of the standards of conduct imposed by the 
act in connection with the weight or weighing of livestock 
may well result in more severe sanctions in appropriate 
cases. 

Accordingly, Fairbank and Boone cannot be relied upon for limit- 
ing the suspension period for similar weight-padding cases to 6 
months even with respect to suspensions to be issued by the 
person who was Judicial Officer at that time. 

Moreover, since the present Judicial Officer was appointed in 
1971, the sanctions imposed under all of the Department's regula- 
tory programs have become much more severe. For example, the 
routine suspension period for failing to pay for livestock under the 
Packers and Stockyards Act was, until recently, 30 days. In In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-52 (1977), aff'd 
sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978), when a 
respondent appealed a 30-day suspension order for failure to pay for 
livestock to the Judicial Officer, the Judicial Officer sua sponte 
raised the issue as to whether the suspension order should be in- 
creased, and the Judicial Officer strongly recommended to com- 
plainant that it request a 5-year suspension order in the case. How- 
ever, complainant recommended only a 60-day suspension order on 
appeal, which was adopted by the Judicial Officer, (since it was 
then his policy never to increase the sanction recommended by the 
administrative officials (37 Agric. Dec. at 551)). 200 

"'That policy has since been repealed. In re Rowland, 40 Agric. Dec. 1934, 1952 
(1981), aff'd, 713 F.2d 179 (Gth Cir. 1983). 
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In a recent failure to pay case under the Packers and Stockyai da 
Act, the present Administrator agreed with the Judicial Officers 
recommendation in the Mid-States case, resulting in a sus P ens ^ 
order of 5 years (In re Powell, 44 Agric. Dec -- (Mar. /, wo A 
appeal denied, 44 Agric. Dec. _ (May 28, 1985) I (appeal was not 
timely filed)), or a 60-fold increase over the 30-day suspension 
period previously imposed for such violations. 

As stated above, the average suspension period in false weigns 
cases during a recent 25-year period was 8 months, which i ; tne 
suspension period imposed here. There are, however, many cases m 
which lesser suspension periods were imposed (as wel a ma, y 
cases in which longer suspension periods were imposed) It is not 
possible to reconcile all of those cases. Where the issue , , p esented 
in future cases, I will attempt to achieve greater un foimity by 
creasing (rather than lowering) the suspension period 

The maximum suspension period that has been in po ed ma 
false weighing case is 5 years. That was ,n a conn P^"^ 
re Kennett-Murray Co., 16 Agric Dec. 8, 9-11, U < 
respondent's weight-padding violates we, e su ficie, Uy t ^ 

to warrant the maximum suspension t hat cm be . 'P . to 

in ,H ha aut, y 



the Act in a weight-padding - ^rdin , 
alter the order previously issued in this rocteamt,, 



the 8-month suspension order to 5 years.- practicable 

In false weighing or weight-padding CBS i*U fc to 

for the Department to expend the i^purces "I ^ violations . 
determine the total extent of a P artlc , : not based upon 

Accordingly, the sanction 'ssued in buc h c. ^ ^ ^ and 

the total number of proven viola on but ath ^ 

nature of the proven violations ad t d x <. 
shows that the violations were del jheuUe ; ^H , ^ ^ 

In addition, where serious and del h ^r ; ^' J U) gend 

be proven without a doubt, it "^e pol^ ol U^ ^ ^ 
a warning letter, /n W^ t . nnR h e cre wcro wilful, deliberate 

letter would not have been 



appropriate. W piht-Dadding and commission-over- 

In addition to respondent s we b > rdSi in vioia tion 

charge violations, respondent also cieatta 

nitl order in this proceeding to write : no I'J*-- 1 - ie!!( . d the i nsum nt:e 
. j o m nn*>i snsoension oraer vanu -- ^ i j;j ^ |>t ); 
requested a a-mon 

document the viol 
5-year suspension 
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of the Act and regulations (7 U.S.C. 221; 9 CFR 201.44, .46, ,49). 
The serious nature of recordkeeping violations is set forth in 
VIKCX3), supra, 

In every case of false weighing or weight padding, false records 
are necessarily created, and, therefore, the sanction imposed for 
false weighing or weight padding is generally not increased because 
of the additional false record violations. Here, however, respond- 
ent's worksheets are of a nature to warrant an independent sanc- 
tion. That is, the fabrication of worksheets falsely explaining in- 
voice weights is not an integral part of weight-padding violations. 
In fact, in my 35 years with the Department, I have never seen any 
worksheets similar to those fabricated by respondent here. 

Even though respondent's worksheets were not furnished to com- 
plainant's investigators, and, therefore, did not mislead the investi- 
gators, the worksheets were introduced in evidence, making re- 
spondent's violations much more difficult to prove. Such a flagrant 
creation of false documents would, independently of the weight- 
padding violations, warrant a 5-year suspension order. 

The usual types of false records generated in weight-padding 
cases are relatively easy to detect and disprove. For example, 
where a dealer generates false invoices allegedly issued by an auc- 
tion market or another dealer, or alters the figures on invoices 
issued by an auction market or another dealer, it is relatively easy 
to detect and prove violations by going to the original records of 
the other party. 

But where, as here, false worksheets are fabricated, it is ex- 
tremely difficult to detect and prove the violations. (In fact, I infer 
that the 14 violations proven here are merely the tip of the iceberg, 
but no part of the sanction in this case is based on this infer- 
ence.) 202 Accordingly, the sanction in this case should be suffi- 
ciently severe to discourage any future potential violator from even 
thinking of creating false worksheets to support weight-padding 
violations. 



202 I base this inference (i) on the difficulty of proving violations, (ii) on the fact 
that the proven violations relate to 11 different customers, and (Hi) on the fact that 
the proven violations occurred so close together, e.g., on September 14 and 15, two 
on September 29, two on October 13, and on Tuesday, November 28 and Saturday, 
December 2. In addition, on three occasions, respondent's purchases from a single 
source resulted in two proven violations, i.e., his purchase through Ed Van Ee at 
Springfield, Missouri, on September 13, 1978, resulted in Transactions 2 and 6; his 
purchase at Kansas City, Missouri, on September 28, 1978, resulted in Transactions 
3 and 7; and his purchase at Kansas City, Missouri, on October 12, 1978, resulted in 
'ransactions 8 and 9. 
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The Act authorizes the Secretary to suspend a registrant ^ ''for a 
reasonable specified period" (7 U.S.C. 204). There is no specmc 
limit imposed as to the suspension period as there is in e 
other statutes (e.g., the Perishable Agriculture ; Commodit es Ac 
limits suspension orders to 90 days, 7 U.S.C. 499h(a. Wheie Con 
gress has not imposed any maximum limit on tne * 
period, no limit should be imposed by interpretation, as -long as^the 
suspension period is reasonable. I believe that a " ye reffu i ar ly 
order is reasonable for a person such as respondent, \ * 

and repeatedly used his pocket calculator to steal vanou- amounto 
ranging from $147.73 to $1,814.35 from customers, and generated 
false scale tickets and worksheets to cover up his Iraua. 

The fact that respondent's customers were ^ted** 
transactions is irrelevant in determining the sane ic . 
posed in this case. Respondent's customers we.e deceived 1 y 
were totally unaware of the fact that respondent^ was using 
pocket calculator to bill them for "phantom weight- ^ ^ 

But even if respondent's customers had remame < ^ ^ 

had known all of the relevant facts, it is ell seu ^ 

partment'B sanction policy that the sane ^would ^ Dec 

for that reason. See In re Steinberg wo- > n982) (satia- 

(Dec. 26, 1984); In re Bosma, 41 Agric. Dec. IM-, did not 

Foctlon of farmers for whom - c "j"* ^^^ deregulations 
negate a violation of Packers and Stock j l1 ^ " ft /jar/ on o ^ e/ - 
t>v auction market), a/"A/ in part ant n - A , ic Dec , 

ground,, 754 F.2d 80-1 t9th Cir ^^!^ ions to ' 

T427, 1439 (1960) ("It is not a def ^n^ _ ^o t . ^.^^ hu 



, 

respondent's principals or custom - ; -^ - , complied 
The test is whether respondent [,i IIM..IO 

with the act . . .">. . , , urge thc Department 

In fact, even where s ?mc,> oU uo J the violat 

to impose a lenient sanction on t ^ ^ , B are ig . 

U b ^ able to meet his <* lB t,, oh ^ ^ 



(Aug. 31, 1983,, in ~. ;;,- 42 Agr ic. 



. 
" 



der wi u affect respondent's 
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this proceeding. In the case of civil penalties imposed under the 
Act, the statute requires that ability to continue in business be con- 
sidered (7 U.S.C. 213<b)) (see XIX(C), infra). However, no such re- 
quirement is imposed by Congress with respect to suspension 
orders (7 U.S.C. 204). When a provision is carefully included in 
one section of a statute, and omitted in another section, it should 
not be implied m the place at which it is omitted. Lang v. Comm'r 
of Internal Revenue, 289 U.S. 109, 112 (1933); Corn Prods. Ref. Co. v 
Benson, 232 F.2d 554, 562 (2d Cir. 1956). 

In addition, respondent is ideally situated to withstand a lengthy 
suspension order, Respondent can utilize his facilities for becoming 
a livestock feeder during any suspension period. Respondent owns 

Q U 7u?, aCreS> W a barn and Cattle feedin S ? ens < Tr - 265, 294- 
J5X While respondent is suspended as a registrant, he will be able 
to buy and sell livestock for his own feeding operation. That is a 
person who merely buys and sells livestock for his own feeding op- 

^7 Sic. ^ b "" f bUyln * * *"* - 

Finally it is appropriate to state, once again, that I would 
impose the same suspension order in this case even if a reviewing 
court were to disagree with 95% of the reasons set forth above 
lhat is, I have included every relevant circumstance upon which I 
rely to support the order solely because this decision is written in 

ZTl 6 Ai c . rt ;V' emand rder ' The orde '' im P se d here 
would be fully justified by only a small fraction of the violations, 
evidence, and circumstances outlined in this decision. 

B. USDA's Sanction Policy. 

It is the policy of this Department to impose severe sanctions for 
serious violations of any of the regulatory programs administered 
by the Department to serve as an effective deterrent not only to 
the respondents but also to other potential violators. This policy 
has been followed m all of the Department's disciplinary proceed- 
ings since 1971 or 1972. 

The basis for the Department's sanction policy is set forth at 
great length in numerous decisions, e.g., In re Worsley, 33 Agric. 
Dec 1547, 1556-71 (1974) .^ The Department's sanction policy is 
alsodiscussed at length in In re Esposito, 38 Agric. Dec. 613, 624-65 



203 The Department's severe sanction policy did not originate with Wonlev but 

r// menti Tn d A briefly n in the fir3t dedaion issued b " the P-ent Jud Si : 
0^ 3 Agr ' C ' Dec '. 1151 ' 1263 - 64 (197D, and was further developed in 

64 80 md? ,rw ! nS ^Tno* WSS finaUzed in In re mile >' 3 3 Agric. Dec. 53, 
fa4-80 (1974), aff'd per curiam, 498 F.2d 1088 (5th Cir. 1974). 
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The imposition of a severe administrative sanction is never a 
pleasant task. A license suspension or revocation order prevents a 
person from engaging in his chosen business for a specified period, 
or permanently. This can cause great hardship, not only to the in- 
dividual violator, but to his family, employees, and customers. 

It is much easier and more pleasant to be "charitable" to the vio- 
lator, putting more emphasis on his needs than the needs of socie- 
ty. The noted German philosopher Nietzsche observed a century 
ago; 

There is a point in the history of society when it be- 
comes so pathologically soft and tender that among other 
things it sides even with those who harm it, criminals, and 
does this quite seriously and honestly. Punishing somehow 
seems unfair to it, and it is certain that imagining "pun- 
ishment" and "being supposed to punish" hurts it, arouses 
fear in it. "Is it not enough to render him undangerous? 
Why still punish? Punishing itself is terrible." 204 

Similarly, in administering regulatory programs, there is a 
danger that the agency may become so "pathologically soft and 
tender" that it fails to achieve the purpose of the legislators who 
enacted the remedial statutes. 

Since the Department of Agriculture administers approximately 
50 regulatory statutes more than any other agency it is impor- 
tant that the Department administer the statutes in a manner to 
achieve the Congressional purposes. 

The sanction policy that has been followed in the Department's 
administrative disciplinary proceedings since 1971 or 1972 is set 
forth below. Most of this language is taken verbatim from prior de- 
cisions. See, e.g., In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 

The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting - 
person to engage in a Federally regulated business, the Goveri 
ment has, in effect, granted him a privilege. Suspension of th 
privilege for failure to comply with the statutory standard "is noi 
primarily punishment for a past offense but is a necessary power 
granted to the Secretary of Agriculture to assure a proper adher- 
ence to the provisions of the Act." 20& 



204 Nietzsche, Beyond Good and Evil 201, at 114 (1886; Kaufmann Trans., 1966). 

205 Nichols & Co. v. Secretary of Agriculture, 131 F.2d 651, 659 (1st Cir. 1942). 
Accord Helvering v. Mitchell, 303 U.S. 391, 399 (1938); Kent v. Hardin, 425 F.2d 1346, 
1349 {5th Cir. 1970); Blaise D'Antoni & Associates, Inc. v. SEC, 289 F.2d 27G, 277 (5th 
Cir.), cert, denied, 368 U.S. 899 (1961); Eastern Produce Co. v. Benson, 278 F.2d COG, 

Continued 
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An administrative agency has the power to "impose a suspension 
as a 'sanction' against specific conduct or because of its 'deterrence' 
value either to the subject offender or to others similarly situat- 
ed." 206 The function of an administrative sanction is "deterrence 
rather than retribution" (Schwenk, The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies, 42 Mich. L, 
Rev. 51, 85 (1943)). Accordingly, since 1971 or 1972 the Department 
has followed the policy of imposing severe sanctions for serious or 
repeated violations to serve as a deterrent not only to the respond- 
ent, but also to other potential violators. 

Socrates recognized that "the proper office of punishment is two- 
fold: he who is rightly punished ought either to become better and 
profit by it, or he ought to be made an example to his fellows, that 
they may see what he suffers, and fear and become better." 207 

Similarly, Piato said that no man is to be punished "because he 
did wrong, for that which is done can never be undone, but in 
order that, in the future times, he, and those who see him correct- 
ed, may utterly hate injustice, or at any rate abate much of their 
evil-doing." 208 

The deterrent effect of punishment of one violator on potential 
violators is recognized in Deuteronomy 13:10-11 (R.S.V.; see also, 
Deuteronomy 19:19-20), as follows: 

You shall stone him to death with stones. . . . And all 
Israel shall hear, and fear, and never again do -any such 
wickedness as this among you. 

The purpose of sanctions imposed by the Department is, in this 
respect, the same as one of the purposes of criminal penalties. In 
the field of criminal law, one of the primary purposes of the penal- 



610 (3d Cir. 1960); Cclla v. United States, 208 F.2d 783, 789 (7th Cir, 1058), cert, 
denied, 347 U.S. 1016 (1954); Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (2d Cir. 
1948); Nelson v. Secretary of Agriculture, 133 F.2d 453, 456 (7th Cir. 1943); Board of 
Trade of City of Chicago v. Wallace, 67 F.2d 402, 407 (7th Cir.), cert, denied, 2D1 U.S. 
680 (1933); Farmers' Livestock Comm'n Co. v. United States, 54 F.2d 375, 378 (E.D. 
111. 1931). See, also, Stewart & Bros. v. Bowles, 322 U.S. 398, 406-07 (1943); Hawker v. 
New York, 170 U.S. 189, 189-200 (1898); Ex Parte Wall, 107 U.S. 265, 287-90 (1882); 
R m ,,,,, Wilemon, 139 F.2d 730, 731-32 (5th Cir, 1944); Chamberlain, Dowling, and 
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ty imposed on a particular violator is to deter other potential viola- 
tors. 

[P]unishment, in this context [i.e., "general prevention"], is 
used not to prevent future violations on the part of the 
criminal, but in order to instill lawful behavior in 
others. 209 

["Deterrence"] is aimed at the protection of society. By 
making a certain action a punishable offense, we expect 
that people will refrain from committing the offense 
through fear of punishment. . . . 

The purpose of punishment as a deterrent ... is also to 
demonstrate to the potential offender the consequences if 
he violates the law. 210 

[T]he deterrent value of a correctional system is not re- 
stricted to those who come into direct contact with it but 
applies to the whole population. 211 

[I]t is a primarily preventive consideration having an eye 
to what is necessary to keep the people reasonably law- 
abiding-which today's legislators have in mind, too, when 
they define crimes and stipulate punishments. 212 

[Plolice regulations which are such commonplaces in 
modern times: traffic ordinances, building 
codes . . regulations governing commerce, etc. Here 
there is no doubt that punishment for infraction has pri- 
marily a general-preventive function. Here nearly all of us 
are potential criminals. 213 

The purpose of punishment, be it a criminal sentence, a 
civil penalty, or punitive damages, is not to inflict suffer- 
tng or to impose a loss on the offender. Its object is to act 
as a deterrent: first to discourage the offender himself 

General Preventive Effects of Punishment, 114 U. of Pa. L. 

L. Rov. 117, 121 
\e Rehabili- 



213 Id, at 182. 
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from repeating his transgression; and, second, to deter 
others from doing likewise. 214 

["Sentencing is"] an exacting task in which the Court 
undertakes to ... impose a sentence which will best pro- 
tect society, deter others and punish . . . the offenders. 215 

More controversial but certainly no less important [than 
deterrence of the individual violator] is the need for deter- 
rence, "general prevention," of potential criminals who 
may be dissuaded from crime by the threat and the admin- 
istration of penalties. 210 

Penalties are not provided as punishment for the individ- 
ual who has gone wrong. Their imposition is alone justified 
for the effect the punishment may have upon the convict 
in preventing him from continuance in crime and in teach- 
ing him that "the way of the transgressor is hard." But 
the still greater effect to be attained is the deterrent effect 
the sentence may have upon those who may be inclined to 
follow the criminal course upon which the convict has em- 
barked. 217 

[D]eterrence looks primarily at the potential criminal out- 
side the dock [of the courtroom], . . , 218 

Punishment can protect society by deterring potential of- 
fenders. . . , 219 

[T]he greater the penalty, the "higher the costs associated 
with criminal activity," and the higher these costs, the 
fewer crimes committed, 220 

One of these goals [of law] is deterrence by means of pun- 
ishment, We punish in order to deter people from engag- 
ing in the undesirable conduct which we call a 
crime. . . , [Deterrence, addresses itself, , . . both to the 
individual himself we hope he will be deterred in the 
future and to the entire community. 221 

oni (D.D.C. 1967). 

ipp. 1, 4 (D.N.H. 1965). 
<3 (1960). 

wusky, 219 App. Div. 19, 24-25; 219 
" 737 (1927). 
-" riLzgermu, aaimona on jurisprudence g ID, at 94 (12th ed. 1966). 



220 Berns, Justified Anger: Just Retribution, 3 Imprimis 3 (June 1974). 
KS1 Puttkammer, Administration of Criminal Law 8 (1953). 
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Perhaps the most salient authority for the proposition that one 
of the primary ends of punishment is to serve as a r deterient ro 
other potential violators is Chief Justice William Howard latts 
statement written in 1928: 

[T]he chief purpose of the prosecution of crime is to punish 
the criminal and to deter others tempted to do the same 
thing from doing it because of the penal consequences. 
Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: "From the point o view of 
sheer logic one must say that general V ventl0 "' ^ 
that a minimum number of crimes will ^ committed-must have 
priority over special prevention-^., impeding a particular cnmi 

nal from future offenses." 223 , n ie ~ a n f on- 

In other words, it is more important to the general i dfa e rf so 

ciety to consider the effect that a sanction w.11 have on ^ othe, po 

tential violators than to consider the sanction need, d t o pi eve nt 



firmed by many others. 



1tH nndSi The oricinal statement of 
, J*. W. < " ' ' \ K * om ,,f lhe Cri mi . 



n, , 

Chief Justice Taft's position appeared n -a 



The j - or crlm ' u 

9 , 108 , 113 20(i .08 



certain aB sess m ent 
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As an argument for the abolition of the deterrent doc- 
trine, it is often maintained that neither the threat nor ap- 
plication of penalties does prevent crime. This position re- 
flects the simplistic notion, too commonly prevailing in 
matters of social action, that nothing has been achieved 
merely because not everything is accomplished that we 
should like. It is sometimes said that high crime rates 
prove that sanctions do not deter or that penalties actually 
invite the crimes of men who seek punishment to dissolve 
their feelings of guilt. With tiresome frequency the illus- 
tration is cited of the pickpockets who actively plied their 
trade in the shadow of the gallows from which their fellow 
knaves were strung. These assertions have a superficial 
relevance but they do not dispose of the issue by any 
means. 

Persons with a will to believe in the efficacy of an exclu- 
sively individualistic and positivistic correctional system 
often quote the words of Warden Kirchwey. His patent 
oversimplifications of man's behavioral motivations should 
be noted, for this sort of loose thinking and naive crimino- 
logical idealism pervert the ends of correction. (Footnote 
omitted). 



It is true, certainly, that the Classical doctrine of deter- 
rence appears crudely oversimple in the light of modern 
conceptions of human behavior. In terms of reasonable 
goals for today it proposed to accomplish both too much 
and too little, This doctrine of deterrence was substantially 
more sound, however, than the position taken by those 
who deny any preventive effect to criminal sanctions. It is 



But these are not punishments in the sense of long-continued torture pain 
inflicted over years for the sake of inflicting pain, If I drive through a red light, 
I will be and should be penalized. 

If we disregard traffic signals we are penalized, not punished. If our offense 
was a calculated "necessity" in an emergency, then the fine is the "price" of 
the exception. 

_ All legal sanctions involve penalties for infraction. But the element of pun- 
ishment is an adventitious and indefensible additional penalty; it corrupts the 
legal principle of quid pro quo with a "moral" surcharge. Punishment is in part 
an attitude, a philosophy. It is the deliberate infliction of pain in addition to or 
m lm of penalty. It is the prolonged and excessive infliction of penalty, or pen- 
alty out of all proportion to the offense. 
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maintained here that the penal law and its application do 
in fact deter; indeed, with the declining efficacy of otnei 
forms of social control, it must be relied upon increasingly 
to maintain standards of behavior that are essential to the 
survival and security of the community. A complete rai 
ure of legal prevention cannot be inferred from the serous 

the P at 



crimes committed by a small per cent of the 
any more than can its success by the law obedience of the 
great preponderance of men. (Footnote omitted). Ine 
matter is not so simple. 226 

[As to studies] indicating that the death penalty fa .inef- 
fective as a deterrent to murder, their very broad ,r te pie 
tation has rendered a disservice to the re f^'^. 
of punishment as a deterrent to all lands of al b ^ 
havior. Such an expansive conclusion ,s obviously not just _ 
fied since murder is, in many ways, a unique kind ot 
fense often involving very strong emotions. 



... It is naive to suppose that punishment exists in a 
vacuum and is unrelated to the specific lands of acte an^ 
the meaning which the punishment has foi the actoi. 
That sanctions do, in fact, serve as a deterrent to "white-collar 
violations is evidenced by a number of studies. 

As Sutherland's analysis of vhite-collar '"me has Aown. 



fense. 229 
An 



intensive study of parking violators indicates 
* > an in reuse in the severity and cerlauUy of pun- 



(Jan. 1966). _ 

* M 



Chfirnbliss, iyy*- i \- n j\ 

,. Rev, 703, 716 (emphasis supplied). 
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not be interpreted to mean that punishment is ineffective in 
deterring all types of offenses. 230 

Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an adminis- 
trative law sanction is to deter other potential violators. 

In criminal law, "[rjetribution or social retaliation, though per- 
sistently criticized by modern advocates of a progressive penology, 
continues to be a major ingredient of our penal law and of our cor- 
rectional system." 231 "The principle of retribution was formulated 
in the lex talionis > the Mosaic doctrine expressed in Deuteronomy, 
19:21: 'Thine eye shall not pity, but life shall go for life, eye for eye, 
tooth for tooth, hand for hand, foot for foot/ " 232 

But retribution or social retaliation is not one of the objectives of 
administrative sanctions they are to "assure a proper adherence 
to the provisions of the Act" (Nichols & Co. v. Secretary of Agricul- 
ture, supra). Deterrence both as to the individual violator, and as 
to other potential violators is the objective of an administrative 
sanction. 

To serve as an effective deterrent to potential violators of a regu- 
latory statute, administrative sanctions must be severe; sanctions 
which are too lenient, rather than being a deterrent, will serve as a 
catalyst for violations by others. Not all criminologists, sociologists, 
or jurists share this view; but many noted authorities do. 

Since the power of a legal threat to function as a simple 
deterrent comes from the unpleasantness of the conse- 
quences threatened, one natural strategy for increasing 
the deterrent efficacy of threats is to increase the severity 
of threatened consequences. The theory of increased penal- 
ties as a marginal deterrent is simple and straightforward: 
all other things being equal, an increase in the severity of 
consequences threatened should reduce the number of 
people willing to run the risk of committing a particular 
criminal act. . . , 233 



2658 
GEORGE W. SAYLOR, JR. 

Volume 44 Number 6 



. . . [W]hen penalties for criminal activity that many 
people find attractive are quite low, thereby makm ^c .me 
a reasonable alternative to legitimate means *""* 



gratification for many persons, even a ^igh p 

eaten d 



racaon , 

apprehension may leave a high rate of the t ea 





havtor, and increases in the seventy of 
quences can be expected to have a more 
ginal deterrent effect than if the ^ Q 
threatened is already quite high m relation to 
obtainable through criminal means. . . . 



.... 

apprehension cannot be dismiss ed the sK 
alty provides more incentive to avoid dime 
of a low penalty. . " 



enalty increase and 
size of base penalty.- 35 






stating 1 - , u j , i threats is 

One answer is that, since ^he ^ of ^ ^.^ 

to keep the Pr tal0 "Jtoo threatening consequences 
ness of variations m seve ty o^ c distim;tlon b e- 

should be used to create hej de ^ threatcnlllg 

tween criminal and noncummal D which are as 

aU types of ^^.ta ^strategy is to crtea 

iactivitybyusmB 



/. at 84. 
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power of threatened consequences to keep potential crimi- 
nals from becoming actual criminals. 

Another possible strategy would be to threaten all seri- 
ous crimes with major penalties, but to save a considerable 
amount of variation in threatened penalties to underscore 
distinctions between types of crime, as well as between se- 
rious crime and law-abiding behavior. 238 

Johannes Andenaes, of the University of Olso, regarded by many 
as one of the most distinguished of the modern scholars writing 
about deterrence, states that "The simplest way to make people 
more law-abiding, therefore, is to increase the punishment" 239 
Mr. Andenaes believes that "Feuerbach's formula of psychological 
coercion: the risk for the lawbreaker must be made so great, the 
punishment so severe, that he knows he has more to lose than he 
has to gam from his crime" has a "certain validity" as to violators 
of economic regulations.""' "fEJconomic crimes,' 1 to utilize his 
epithet, are clearly within the purview of the foregoing severity 
doctrine, such crimes being violations of "governmental regulation 
of the economy; price violations, rationing violations, unlawful for- 
eign exchange transactions, offenses against workers protection, 
disregard of quality standards, and so on." 241 

The applicability of severe sanctions to deter violations of "regu- 
lations governing commerce" and other "economic" regulations is 
succinctly treated by Andenaes: 

I shall begin with a group of crimes which play a modest 
role in the literature but which have a good deal of practi- 
cal importance and are good for illustration, all these 
police regulations which are such commonplaces in modern 
times: traffic ordinances, building codes, laws governing 
the sale of alcoholic beverages, regulations governing com- 
merce, etc. Here there is no doubt that punishment for in- 
fraction has primarily a general-preventive function. Here 
nearly all of us are potential criminals. A public-spirited 
citizen has, of course, certain inhibitions against breaking 
laws and regulations. But experience shows that moral 
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and social inhibitions against breaking the law are not 
enough in themselves to insure obedience, where there is 
conflict with one's private interests. Thus the extent to 
which there can be effective enforcement by means of pun- 
ishment determines to what extent the rules are actually 
going to be observed. . . . 2 -*z 



A large number of the people who are affected by 
economic regulations . . . feel no strong moral inhibition 
against infraction. They often find excuses for their behav- 
ior m political theorizing: they oppose the current govern- 
ment's regulative policies. , . . Yet the matter of obedi- 
ence or disobedience can often have important economic 
consequences. ... In this area, at any rate, Feuerbach's 
law of general prevention lias a certain validity: it is nec- 
essary that consideration as to the risk involved in break- 
ing the law should outweigh consideration of the advan- 
tages to breaking the law. 243 

Andenaes is careful to note that severity of punishment has a 
more salient effect on crimes, like economic violations, "committed 
after careful consideration . . . than for crimes which grow out of 
emotions or drives which overpower the individual (e.g. the so- 
called crimes of passion)." Z4 -* 

Isaac Ehrlich, in one of the most sophisticated analyses of crimi- 
nal activity ever made, using a simultaneous equation model for a 
regression analysis involving fourteen variables, found that the 
"rate of specific crime categories, with virtually no exception, 
varies inversely with estimates of the probability of apprehension 
and punishment by imprisonment ... and with the average 
length of time served in state prisons. . . ." 2 -* H 

Similarly, Professor Gordon Tullock states that "multiple regres- 
sion studies show that increasing the frequency or severity of the 
punishment does reduce the likelihood that a given crime will be 
committed." 24 Professor Tullock concludes: "We have an unpleas- 

"""/d. at 182. 
a /d. at 185. 
244 Id. at 192. 

346 Ehrlich, Participation in Illegitimate Activities: A Theoretical and Empirical 
Investigation, 81 J. of Pol. Econ. 545 (May-June 1973). 

240 Tullock, Docs Punishment Deter Crime?, M The Pub. Interest 103, 109 (1974) 
(emphasis supplied). 



2656 PACKERS AND STOCKYARDS ACT 

Volume 44 Number f> 

ant method deterrence that works, and a pleasant method re- 
habilitation that (at least so far) never has worked," 247 

My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose of 
the Department's regulatory programs, were set forth in In re Sy 
B. Gaiber & Co., 31 Agric. Dec. 843, 850-51 (1972) (ruling on recon- 
sideration), as follows: 

Congress enacted the remedial regulatory programs ad- 
ministered by the Department because of a need for eco- 
nomic law and order in the marketplace. The administra- 
tive sanctions imposed against violators of such regulatory 
programs should tend to achieve that purpose. 

Persons who engage in a regulated business have been 
granted a privilege. Suspension or revocation of the privi- 
lege for failure to comply with the statutory standards is a 
necessary power granted to the Secretary to assure a 
proper adherence to the regulatory program (see the cases 
cited in the Decision and Order herein, p. 47). Just as a 
lawyer may lose his privilege to practice law if he embez- 
zles a client's funds or engages in other serious violations, 
a futures commission merchant, broker, or trader who ma- 
nipulates a futures market or engages in other serious vio- 
lations may lose his privilege to engage in futures trading, 

It is the general administrative practice under the Department's 
regulatory programs to institute formal actions only as to viola- 
tions regarded as serious or repeated. Many minor violations are 
disposed of with a warning letter or an informal stipulation. Hence 
it is to be expected that the relatively few formal cases which are 
instituted will generally warrant relatively severe sanctions. 

To summarize, a strong argument can be made in support of any 
philosophy of punishment or sanctions, ranging from extremely 
light to very severe. There are many excellent judges, criminolo- 
gists, and sociologists at either end of the poles of this issue; many 
others take a position between the poles. For the reasons set forth 
above, where the violation is serious or repeated, this Department 
imposes severe sanctions to deter future violations by the respond- 
ent and others. 
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to exist."' In other words, the more serious the violation, the 
more severe should be the sanction. Even though P unl ? h ent 
the sake of punishment is not a relevant consideration in me e 
of administrative law, the principle of having a rea f onaU " e ^"' 
ship between the violation and the sanction still has Ud.ty m a 
case of this nature. This is because in order to achieve the major 
Congressional purposes of the regulatory program it is moie imp 
tant to deter serious violations than minor violations. H ce 
severe sanction for a serious violation will have a greate, detene 
effect than a milder sanction for a lesser rotation, and thus w 
tend to effectuate the major objectives of *VT T W X 
In determining sanctions to be imposed by *e Departmen gieat 
weight is given to the recommendation of the ofhcials *a.gedw.th 
the responsibility for administering the , gu atory p,og am. Se / 
,- e Sy B. Gaiber & Co., 31 Agric. Dec. 843 ^ b '""X" d ay . to . 
reconsideration). Such administrative offic.als d %^ for 
day administration of a regulatory program, ^op^ ed o 
the severity of sanctions needed to serve as a de e, ,ent to ,n 
tions that cannot be developed by the Adm, sat, e L BM Ju g 
or the Judicial Officer, who come in contact with only 
of the regulatory program. .... . .. . nfficia i s a s to the 



sanction may be consulera.N =s than 

them. See, e.g., In A'ncna.n F ,, f V, , ( , ^ 

1542 (1971). But if the ^ <' ve , c n si dered the respond- 
that the administrative olftcin \ ^"j ^ administrative offi- 
enfB contentions, the recomm ncto o 

n t a. 



en , 

cials as to the sanction neede^ to n t a. ^ 

the respondent and to othei potential 



weight. 

Hard::,. 425 F.2d " ^'f .^ ^ S ,'tf',S " 

. MO F ' M 286 * 7* <',r,, W ,. *(*. M " 
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Insofar as practicable, the sanctions imposed under a regulatory 
Act against comparable violators for comparable violations should 
be reasonably uniform. 249 From the beginning, the Judicial Officer 
has recognized that "[disciplinary action taken under [a regula- 
tory] act should follow some general pattern, ... so that one order 
will not be entirely out of line with another involving similar viola- 
tons." 25 Accordingly, counsel should, in all cases, in their briefs 
and arguments, refer to relevant prior cases under the Act which 
should be considered in determining the appropriate sanction to be 
imposed in the particular case, in the event a violation is found to 
have occurred. 

In determining whether one case is comparable to another, all of 
the relevant facts and circumstances must be considered, such as 
the nature of the violations, the nature of the respondents' busi- 
nesses, the respondents' prior record as to violations, the deliber- 
ateness of the violations, prior warnings given to the respondents, 
etc. 

Also, the goal of uniform sanctions for comparable violations nec- 
essarily applies only to contested cases. Consent orders issued with- 
out a hearing are given no weight in determining the sanction to 
be imposed in a litigated case. In a case where a consent order is 
agreed to by the parties, there is no record or argument to estab- 
lish the basis for the sanction. It may seem less than appears war- 
ranted because of problems of proving the allegations of the com- 
plaint or because of mitigating circumstances not revealed to the 
Administrative Law Judge or the Judicial Officer. Other circum- 
stances, such as personnel and budget considerations and the delay 
inherent in litigation, may also cause a consent order to seem less 
severe than appropriate. Conversely, a consent order may seem 



340 Inequality in judicial sentencing occurs "every day, often in different court- 
rooms in the same courthouse. Two boys fail to report for military inductionone is 
sentenced to five years in prison, the other gets probation and never enters a prison. 
One judge sentences a robber convicted for the third time to one year in prison, 
while another judge on the same bench gives a first offender ten years. Ono man far 
more capable of serious crime than another and convicted of the same offense may 
get a fine, while the less fortunate and less dangerous person is sentenced to five 
years in the state penitentiary," Clark, Crime in America 224 (1970). There is no 
excuse for such erratic sanctions in administrative disciplinary proceedings before a 
single agency. 



GEORGE W. SAYLOR, JR. 2fi5i) 

Volume 1 -14 Number 6 

more severe than appears warranted because of aggravated circum- 
stances not revealed by the complaint. 

In some cases, following the "deterrent policy" set forth above 
may lead to the imposition of a sanction more severe than the 
sanctions previously imposed under the Act for similar violations. 
If so, uniformity must yield to effectiveness. An effective sanction 
will be issued in such cases even if it is more severe than sanctions 
previously imposed for similar violations. In such circumstances, 
uniformity will be achieved only as to cases subsequent thereto. 

In other words, uniformity is a desirable goal; but it is not an 
absolute requirement. A respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. 
SEC, 429 F.2d 856, 858-59 (2d Cir. 1970); G.H. Miller & Co. v. 
United States, 260 F.2d 286, 296 (7th Cir. 1958), cert, denied, 359 
U.S. 907 (1959). As the Court held in Butz v. Glover Livestock 
Comm'n Co., 411 U.S. 182, 186-87 (1973): 

We read the Court of Appeals' opinion to suggest that 
the sanction was "unwarranted in law" because "uniformi- 
ty of sanctions for similar violations" is somehow mandat- 
ed by the Act. We search in vain for that requirement in 
the statute. . . . The employment of a sanction within the 
authority of an administrative agency is thus not rendered 
invalid in a particular case because it is more severe than 
sanctions imposed in other cases. 

An agency is free to reconsider sanctions previously imposed 
without prior notice. FCC v. WOKO. Inc., 329 U.S. 223, 228 (1946); 
Continental Broadcasting, Inc. v. FCC, 439 F.2d 580, 582-84 (B.C. 
Cir. 1971); NLRB v. Majestic Weaving Co., 355 F.2d 854, 860 (2d Cir. 
1966) (quoted with approval in Davis, Administrative Law Treatise 
17.08, at 604 (1970 SuppJ). In FCC v. WOKO, Inc., 829 U.S. 223, 
228 (1946), the Court held: 

Much is made in argument of the fact that deceptions of 
this character have not been uncommon and it is claimed 
that they have not been dealt with so severely as in this 
case. ... The mild measures to others and the apparently 
unannounced change of policy are considerations appropri- 
ate for the Commission in determining whether its action 
in this case is too drastic, but we cannot say that the Com- 
mission is bound by anything that appears before us to 
deal with all cases at all times as it has dealt with some 
that seem comparable. 
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As I stated in In re Sy B, Gather & Co., 31 Agric. Dec. 843, 850 
(1972) (ruling on reconsideration): 

In any case in which the Judicial Officer determines 
that the sanctions previously imposed for similar viola- 
tions are not adequate under present circumstances to ef- 
fectuate the purposes of the regulatory program, a more 
severe sanction will be imposed in that case, rather than 
merely announcing that in future cases the sanction will 
be increased. An administrative agency is free to reconsid- 
er sanctions previously imposed without prior notice (see 
In re Louis Romoff, 31 Agriculture Decisions 158, 186, and 
cases cited therein), and such practice will be routinely fol- 
lowed, Persons who intentionally violate a regulatory pro- 
gram are not playing a game under which they are enti- 
tled to consider the sanctions previously imposed for simi- 
lar violations and determine whether they want to run the 
risk of detection and the imposition of such a sanction. 
They run the distinct risk that a more severe sanction will 
be imposed against them. 

To conclude this extended discussion as to the Department's 
sanction policy, Congress has determined that there is a need for 
Federal regulation of the agricultural marketing system. To 
achieve the Congressional purposes with respect to the various re- 
medial statutes administered by the Department, severe sanctions 
must be imposed for serious violations. We have no reasonable al- 
ternative. "For whatever our opinion may be on the question of 
free versus controlled economy, there is no denying that ineffective 
regulation is the worst arrangement of them all." 251 

C. The $10,000 Civil Penalty Imposed in This Case Is 
Much Too Lenient. 

The Act authorizes a civil penalty of not more than $10,000 for 
each violation. The Act provides (7 U.S.C. 213(b)): 

(b) Whenever complaint is made to the Secretary by any 
person, or whenever the Secretary has reason to believe, 
that any stockyard owner, market agency, or dealer is vio- 
lating the provisions of subsection (a) of this section, the 
Secretary after notice and full hearing may make an order 
that he shall cease and desist from continuing such viola- 
tion to the extent that the Secretary finds that it does or 



251 Andenaes, General Prevention Illusion or Reality 1 !, 43 The J. of Grim. L,. 
Criminology and Police Sci. 176, 184 (1952-53). 
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will exist. The Secretary may also assess a civil penalty of 
not more than $10,000 for each such violation. In deter- 
mining the amount of the civil penalty to be assessed 
under this section, the Secretary shall consider the gravity 
of the offense, the size of the business involved, and the 
effect of the penalty on the person's ability to continue in 
business. 

In three of the transactions involved here, respondent was in a 
fiduciary relationship with his customers (Transactions 3, 4 and 5). 
He violated his trust by padding the weight and, in two of the 
transactions (Transactions 3 and 5), by charging more than the 
agreed-upon commission. The three breacn-of-trust violations each 
warrant a $10,000 civil penalty. 

In addition, the other 11 weight-padding violations each warrant 
a civil penalty of at least $5,000. If those civil penalties had been 
imposed, the total civil penalty would have been $85,000. (I doubt 
whether an $85,000 civil penalty would have removed the profit 
from respondent's weight padding during 1978 (see note 202 and ac- 
companying text)). 

The statute requires the Secretary to consider three factors in 
determining the amount of a civil penalty under the Act. As to the 
"gravity of the offense," as shown above, respondents violations 
were extremely flagrant. 

As to the "size of the business involved," the record here shows 
that respondent is a very large dealer, buying as much as 
$289,986.58 worth of livestock in a single day. The following table 
lists the livestock purchases by respondent revealed by this record 
which shows only a small fraction of respondent's total purchases 
in 1978. 

Respondent's Livestock Purchases Revealed by Record 

Amount 

of Record Reference 

Date of Purchase p ur . 

chase 

Aug. 11, 1978 $155,086.54 CX 1, p. 7 

q P nt 1 1978 198,692.40 CX 5, p. 7 

l 13 1978 85.102.81 CX 2, p. 5; CX 6, p. 5 

S P p.;l978 !37,674.60 CX 3, p. 5; CX 7. p. 6 

rvi , ,1,78 248,856.33 CX 4, p. 5 

Set 2 19 8 289986.58 CX 8, pp. 3. 4; CX 9. pp. 5. 6 

Or 13 18 55,845.93 CX 8, p. 6 

nt 61978 137,257.51 CX 10. p. G 

^41978 30,684.27 CX 12. p. 8 

N '6 8 135,591.13 CX U, .pp. M 
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Respondent's Livestock Purchases Revealed by Record Continued 

Amount 

Date of Purchase p' r Record Reference 

chase 

Nov. 27, 1978 66,484,24 CX 13, p. 9 

Nov. 27, 1978 5,153.64 CX 13, p. 13 

Dec. 1, 1978 74,216.88 CX 14, pp. 6-19 



Based on the evidence in this record as to respondent's large- 
scale purchases of livestock, and his operation of a large feed yard 
at Pittsfield, consisting of about 40 acres, with covered and uncov- 
ered livestock pens, I infer that a modest, $10,000 civil penalty 
would have no effect whatever on respondent's ability to continue 
in business. 

In addition, official notice is taken of the Annual Reports filed by 
respondent with the Packers and Stockyards Administration on 
April 15, 1982, April 15, 1983, April 14, 1984, and February 15, 
1985. 252 These Annual Reports also support the inference that a 
$10,000 civil penalty would have no effect on responddent's ability 
to continue in business. 

Respondent's Annual Report filed April 15, 1982, which is the 
Annual Report most relevant to the original Decision and Order 
issued in. this case on August 31, 1982, lists total assets of $854,959 
and total liabilities of only $120,697. Respondent's current assets 
included $231,528 cash, $173,653 livestock, $29,340 accounts receiva- 
ble, and $123,000 cash value of insurance policies. Respondent in- 
cluded other assets of $102,500 land, $376,186 buildings, structures 
and equipment, less $180,978 allowance for depreciation, or total 
other assets of $297,708, 

Respondent's Annual Report filed in 1982 showed, however, that 
respondent had a net loss of $52,567 from his livestock operations 
for 1981. 

Respondent's Annual Report filed April 15, 1983, shows an in- 
crease in total assets of $216,427, le. t total assets of $1,071,386 (not- 
withstanding a reported net loss for 1982 of $335). This included 
$260,000 cash, $139,880 livestock, $150,798 accounts receivable, and 
$223,000 cash value of insurance policies, for total current assets of 
$773,678. Respondent listed his land at the same figure for the year 
before, $102,500, and his buildings, structures and equipment at 



252 Respondent was given 15 days within which to "show the contrary" (6 U.S.C. 
556(3)1. 
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,-5326,186, less $130,978 allowance for depreciation. Respondent's 
total liabilities were listed as $129,249. , 

Respondent's Annual Report filed April 14, 1984, shows a d.a 
matic change from the prior year. His tota assets o $1, W, ^ 
were reduced to $62,500, consisting of only 15,UUU casn, , 
surance policies, and $27,000 other assets. He lists . o 
For the third year in a row, respondent showed a net loss horn 
livestock operations, $31,453 for 1983. qg- 

Respondent's latest Annual Report, file Febru ^ ^ 
shows total assets of $102,150, consisting of 16,000 cash ** 
surance policies, and $65,650 other assets. He lists no liabilities 
For 1984, he shows a modest net profit, $1M64. 

Respondent raised no issue as to his ab My to pay a $ 10 000 cm 
penalty at the original hearing be ^ Jhjs ^ .' the fac . 
appeal he -ggests^-penin 1 e p ^^.^ omcer at 24). 
tors stated in ( U.o.u s^ioiu; v^-n ..-niiivins- a re- 

The Department has always construed the Ac - ." ^ 
spondent to introduce evidence that a civil pe naUy 1"^ (actors 
ability to remain in business, if the respondent vshed sucn 



-. 

" 



, 



, 

not be contrary to the statu te unto fe c t in his 

is, the record in this case show tha t usp^ fraudu , ent activities 
livestock business activities. perjured testimony 

were detected, he fabricated record ^ nd < ^^ ^ ^ be . the 
in defense of his il egal con duc^Acc ^,ng y .^^ 

best interest of the hvestoc k mdu t'Y- n<jl subject to the 



.. 



hearing in this case. 
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The statute only requires that the Secretary "consider . . . the 
effect of the penalty on the person's ability to continue in business" 
(7 U.S.C. 213(b)). It does not require that the Secretary refrain 
from imposing a civil penalty that would adversely affect the per- 
son's ability to continue in business where, as here, it is in the 
public interest that the respondent discontinue his livestock activi- 
ties subject to the Act. 

For the foregoing reasons, there is no evidentiary impediment to 
the $10,000 civil penalty imposed in this case. 254 

D. Affirmative Action Cease and Desist Orders Should Be 
Issued in Future Cases of This Nature. 

In In re Peterman, 42 Agric. Dec (Dec. 12, 1983), aff'd, No. 

84-1053 (10th Cir. Aug. 13, 1985), the Department issued its first 
affirmative action cease and desist order under the Packers and 
Stockyards Act. The decision in Peterman states (slip op. at 38): 

In addition to a cease and desist order, affirmative 
action may be required by an agency order. Encyclopedia 
Britannica, Inc. v. F.T.C., 605 F.2d 964, 970 n.2 (7th Cir. 
1979); Warner-Lambert Co. v. F.T.C., 562 F.2d 749, 756-757 
(D.C. Cir. 1977), cert, denied, 435 U.S. 950 (1977); Waltham 
Watch Co. v. F.T.C., 318 F.2d 28, 32 (7th Cir. 1963), cert, 
denied, 375 U.S. 944 (1963). An agency has such ancillary 
power even when Congress has only expressly authorized 
the issuance of cease and desist orders. Warner-Lambert, 
supra; Pan American World Airways, Inc. v. United States, 
371 U.S. 296, 311-312, 312 n.17 (1903). 

The cease and desist order in Peterman, inter alia, requires re- 
spondent to: 

(b) Prominently post a copy of the order issued in this 
proceeding in each such meat distribution business; [and] 

(c) Affirmatively advise each customer or prospective 
customer of such meat distribution business that the busi- 
ness is operating subject to the terms of this order. . . . 

In similar cases of this nature, future cease and desist orders 
should require the respondent to post a copy of the order issued in 
the proceeding at his place of business and affirmatively advise 



a5 ' 1 In the event of a remand as to the civil penalty issue, unless the court directs 
otherwise, the suspension provisions of the order will not be stayed. 
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any means or device whatever, all or part of the suspension period 
is not effectively served during the period indicated above, the ef- 
fective date of the beginning of the suspension period Cor the part 
thereof not effectively served) shall be (i) the date fixed by a court 
of competent jurisdiction which issues an appropriate order with 
respect thereto, or (iij upon a showing made by complainant that it 
is not likely that such an order will be entered by any court, the 
date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited 
purpose). 

APPENDIX 

JACOB F BOSMA, d/b/a CHINO LIVESTOCK COMMISSION COMPANY 
AND YARDAGE, Petitioner, v . UNITED STATES DEPARTMENT OF 

AGRICULTURE. No. 83-7069. 

Submitted by: Richard Willard, Acting Assistant Attorney General. 
Leonard Schaitman and Susan Sleater, Attorneys, U.S, Department of Justice. 
Raymond Fullerton, Assistant General Counsel, U.S. Department of Agriculture. 
Virgtma Slrasscr, Attorney, U.S. Department of Agriculture. 

UNITED STATES COURT OF APPEALS, NINTH CIRCUIT 

RESPONDENT'S PETITION FOR REHEARING AND SUGGESTION FOR 
REHEARING EN IUNC. 



. Pursuant to Rules 35(b) and 40 of the Federal Rules 
ol 



Procedure, the Department of Agriculture respectfully 
petitions the Court to rehear this case, and alternatively suggests 
tftatit be reheard en bane. Material considerations of law about 
the burden of proof were overlooked in the Court's decision. 

JH * Tf ?.u Wh l Ch the Gove nt seeks rehearing is whether 
WfiiT u u Admini strative Procedure Act ("APA"), 5 U.S.C 
556<d), which provides that "[ejxcept as otherwise provided by stat- 

Inrf f P fu P ^ nt f a rule r rder has the bui -den f Proof." 
mandates that the agency introduce evidence concerning the size of 

W.ThT? 1 ' 8 , I 688 and the effect of the P enalt y on ^e viola- 

nnHpi rt ,P , C nU ? m bUSineSS When seekin a civil P enalt y 
undei the Packers and Stockyards Act ("Packers Act"), 7 U.S.C. 

out bPrS J 1 !! /u' hl , an pini n f Julv 25 ' 1984 > ruled-with- 
S ^ ?t PartieS n the issu ^that, because the 



the Sp, Act ' 7 U ' S - C - 21 8fl. Prides 

f and 
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pected violator, thus allowing it to choose whether to put size and 
effect on its continuation in business at issue. If no evidence is in- 
troduced the Secretary presumes the penalty should not be adjust- 
ed by these considerations. 

It is important that the Court reconsider its ruling. Placing the 
burden on the agency of producing evidence about size of and effect 
on the violator's business facts peculiarly within the violator's 
knowledge will substantially delay imposition of civil penalties, 
hamper enforcement of the financial and trust fund provisions of 
the Packers Act by diverting the limited number of agency finan- 
cial experts from these investigations, increase subpoena and simi- 
lar litigation as suspected violators resist the agency's attempts to 
gather the necessary information about the suspects' financial af- 
fairs, and strain the limited financial resources of the agency. (See, 
infra, at 6.) Moreover, the considerations of size and effect are not 
unique to the Packers Act, but rather are standard considerations 
which Congress has enacted in numerous penalty statutes under 
various acts. The administrators of these acts also have routinely 
placed the burden of coming forward with proof on these consider- 
ations on the suspected violators. The court's broad APA ruling in 
this case will likely foment much litigation under these many 
other statutes, may be significantly disruptive to many important 
programs, and may allow violators to escape or delay penalties. 
(See, infra, at 7.) Moreover, placing the burden on the agency is un- 
reasonably intrusive into the affairs of the suspected violators. The 
Court's decision means that Congress, by specifying these standard 
and innocuous penalty considerations, mandated that an agency 
scrutinize the tax returns and other financial records of private 
persons and businesses whenever it suspects them of violating to 
tally unrelated statutes or regulations and seeks a civil penalty 
These serious, disruptive, intrusive and costly effects of allocating 
the burden of production to the agency strongly suggest that Con 
gress could not have intended such a result. Indeed, the Court 1 ! 
ruling conflicts with a Seventh Circuit interpretation of identical 
language in another penalty statute, with this Court's allocation of 
burden of production in other cases, with the accepted interpreta- 
tion of the APA, and with its plain meaning. The ruling also fails 
to give deference to the Secretary's consistent interpretation of the 
statute he is charged with administering. (See, infra, at 9.) 

Since the issue was not briefed before the panel's decision, we re- 
spectfully urge the panel to reverse its ruling. However, because of 
the importance of the issue, if the panel is not inclined to grant 
rehearing, we respectfully suggest that en bane rehearing is appro- 
priate. 
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STATEMENT 

In this administrative review proceeding, the Department of Ag- 
riculture charged petitioner Bosma, a livestock market agent, with, 
inter alia, committing unfair and deceptive practices in violation of 
7 U.S.C. 208(a), 213(a) and 221, in his reporting and accounting for 
livestock sales on which he realized a profit of $57,000.00. The 
agency sought a civil penalty of $15,000.00. After a hearing con- 
ducted on the record, an administrative law judge found Bosma's 
recordkeeping practices improper but not deceptive, and refused to 
assess any penalty. The agency appealed to the Secretary's desig- 
nated Judicial Officer (J.O.) who found Bosma's practices deceptive 
and imposed a $10,000 civil penalty. The civil penalty statute, 7 
U.S.C. 213(b), requires the Secretary to consider, when assessing a 
penalty, (1) the gravity of the offense, (2) the size of the business, 
and (3) the effect of the penalty on the violator's ability to continue 
to do business. 1 The J.O. found that Bosma had furnished no evi- 
dence on the second two factors which showed that the penalty was 
unreasonable. (Ct. App. Slip Opin. at 12.) 2 

After the J.O.'s decision, Bosma sought reopening and proffered 
a financial report to show the effect of the penalty on his ability to 
continue in business. The J.O. ruled reopening untimely and the fi- 
nancial report ambiguous in any event. (Under 7 CFR 1.147(a)(2), 



1 Section 213 of the Packers and Stockyards Act, 7 U.S.C. 213, provides in perti- 
nent part: 

(a) It shall be unlawful for any . . . market agency, or dealer to engage in 
or use any unfair, unjustly discriminatory, or deceptive practice or device in 
connection with .... buying, or selling ... or handling livestock, 

(b) Whenever complaint is made to the Secretary by any person, or when- 
ever the Secretary has reason to believe, that any stockyard owner, market 
agency, or dealer is violating the provisions of subsection (a) of this section, the 
Secretary after notice and full hearing may make an order that he shall cease 
and desist from continuing such violation to the extent that the Secretary finds 
that it does or will exist. The Secretary may also assess a civil penalty of not 
more than $10,000 for each such violation. In determining the amount, of the 
civil penalty to be assessed under this section, the Secretary shall consider the 
gravity of the offense, the size of the business involved, and the effect of the pen- 
alty on the person 's ability to continue in business. (Emphasis added.) 

z Bosma did introduce some very limited testimony regarding his financial affairs 
at the hearing, and relied on that testimony in this Court to argue that the assessed 
penalty was too high. (See Bosma Opening Br. at 21), The J.O. considered, and this 
Court did not question, that the testimony furnished no evidence that the penalty 
should be reduced because of considerations of the size of the business or effect on 
continuing in business, (see USDA Br. at 22). 

^ Similarly, the Court saw no difficulty with the J.O.'s assessment that Bosma's 
violations of the Packers Act were quite grave. 



2670 PACKERS AND STOCKYARDS ACT 

Volume 44 Number 6 

hamper enforcement of the financial and trust fund provisions, in- 
crease subpoena and similar litigation, and strain the limited fi- 
nancial resources of the agency. 

Moreover, the requirement that the Secretary consider gravity, 
size and effect is a quite common provision for assessment of a pen- 
alty in a formal administrative adjudicative proceeding. 4 The agen- 
cies administering these cited statutes routinely place the burden 
of showing effect of the penalty on ability to continue to do busi- 
ness on the violator. Because this Court's decision is a broadly- 
worded interpretation of the APA, it can be expected to have some 
impact on assessment of penalties under similar statutes and could 
be quite disruptive, Even where similar penalty provisions under 
other statutes are distinguishable, the decision in this case is likely 
to foment litigation under these statutes. Moreover, by placing on 
the Department of Agriculture or any of the other agencies the 
burden of producing evidence regarding size and effect on continu- 
ing in business, a violator can avoid or delay assessment of a penal- 
ty simply by refusing to release the needed financial information, 
The violator alone is in control of the necessary financial informa- 
tion and it frequently may be difficult for the agency to obtain. Ad- 
ditionally, bearing such a burden of proof would be quite costly, 
Most agencies have limited expertise and resources to divert rou- 
tinely to obtaining and analyzing financial data. Particularly since 
such analysis can be quite complicated and time-consuming and 
large numbers of penalties may be involved. (For example, over 
12,000 penalties are assessed annually under the Federal Mine 
Safety and Health Act which requires identical consideration of 
gravity, size and effect in assessing a penalty, (30 U.S.C. 

< For example, the Federal Mine Health and Safety Act penalty provision, 30 
U.S.C. 815fb)(l)(B), includes gravity, size, effect, and three other considerations; the 
Child Labor provisions of the Fair Labor Standards Act, 29 U.S.C, 216e, include 
gravity and size; the Migrant and Seasonal Agricultural Worker Protection Act, 29 
U.S.C. 1801, et seq., by regulation includes consideration of ability to pay and expla- 
nations by the violators (48 Fed. Reg. 36736, Aug. 12, 1983); the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. 136 1 (4), includes gravity, size and affect; 
the Toxic Substances Control Act, 15 U.S.C. 2615(a)(2)(B), includes gravity, effect and 
ability to pay; the Commodity Futures Exchange Act, 7 U.S.C. 9a, includes gravity, 
size and effect; the Federal Water Pollution Control Act, 33 U.S.C. 1321(b)(6)(A), in- 
cludes gravity, size and effect. 

Other penalty provisions, which are adjudicated in de novo proceedings in the dis- 
trict court, require similar considerations. See, e.g., 15 U.S.C. 45(m)(l){C) which in- 
cludes effect on business and ability to pay; 42 U.S.C. 7413(b) which includes serious- 
ness, size, and economic impact on business; 33 U.S.C. 1321(b)(G)(B) which includes 
gravity, size and effect; and 47 U.S.C. 5I)3(b)(2) which includes gravity and ability to 
Pay. 
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I Kit)); presently about 1,000 formal hearings are conducted 
ially.1 

Kinally, placinc, I he burden on the agency strongly intrudes upon 
the privacy of suspected violators, Indeed, if is highly unlikely that 
Cmij'.rei.s, by specifying these relatively standard and innocuous 
penally considerations, mandated that an agency scrutinize the tax 
returns and other financial records of private persons and business- 
es whenever it suspects them of violating totally unrelated statutes 
or regulations and seeks a penalty. It is much less intrusive to 
allow (he violators themselves to choose to put financial status in 
issue. 

These considerations mala; clear that rehearing en bane is war- 
ranted because the issue of burden of production is important to 
the government and to many unrepresented private parties. More- 
over, the adverse effects themselves suggest that Congress did not 
intend such a result under the APA or the Packers Act. 

|| T1IK COURT'S HUMNCi IS CONTRARY TO THE ESTAB- 
LISH I'll) INTKRPRKTATION OF THE APA AND ITS PLAIN 
MKANINO, AND KAILS TO GIVE DEFERENCE TO THE 
SKOKKTARY'S CONSISTENT STATUTORY INTERPRETA- 
TION. 

Section 7(e) of thn APA, fi U.S.C. fififitd), provides that: "Except as 

otherwise provided by statute, the proponent of a rule or order has 

the burden of proof," This provision refers to the burden of going 

forward with evidence rather than the burden of persuasion. 

N I, li n v TrtiimiMH'lttlitM Management Corp., 103 S. Ct. 2469, 2475 

7 ( I'.JS'i) " This Court's allocation of the burden of going forward 

with evidence in this case conflicts with a Seventh Circuit interpre- 

, Mlioll ()) - similar penalty provision, with this Court's prior alloca- 

(i(mi . ,- , )m ,, lM1 |- production, and is contrary to the plain meaning 

of APA section 7(c>, iU legislative history and consistent interprets 

., ,,.,. ,.,,,. ,,r ,,,,-HU,,Hin is n..l i.t iHBiio in this case. If, BB we urge above, the 

( . ,,,.., ,,.|v ,, a ,m*.,mpli" ^ * <>'' "* = ITcct lhe violator f b T 
' ' ' or Ih, civil ne.mUy, the agency has met any burden ol 

,11,,,,. hmu ], it IH not uncommon for the ultimate burden of 
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tion. The ruling also fails to give deference to the agency's inter- 
pretation of the statute it administers. 

1. The purpose of APA section 7(c) is only to restate the tradi- 
tional rule allocating the burden of proof. Atty Gen. Manual on the 
APA 75 (1947), quoting Sen. Comparative Print, June 1945 at 15; 
Environmental Defense Fund v. EPA, 548 F.2d 998, 1004 (D.C. Cir. 
1976); N.L.R.B. v. Mastro Plastics Corp., 354 F.2d 170, 176 (2d Cir. 
1965), cert, denied, 384 U.S. 972 (1966). The traditional rule is that 
the burden of going forward normally falls on the party having 
knowledge of the facts. Environmental Defense Fund v. EPA, 548 
F.2d 998, 1004 (D.C. Cir. 1976); N.L.R.B, v. Mastro Plastics Corp., 
354 F.2d 170, 176 (2d Cir. 1965); United States v. New York, N.H. & 
H.R.R., 355 U.S. 253, 256 n.5 (1957); Nealey v. Transportation Mari- 
time Mexicana, S.A., 662 F.2d 1275, 1280-81 (9th Cir. 1980); 9 Wig- 
more, Evidence 2846 at 275 (3d Ed. 1940). As this Court explained 
in Nealey; 

"the ordinary rule . . . , based on considerations of fair- 
ness, does not place the burden upon a litigant of estab- 
lishing facts peculiarly within the knowledge of his adver- 
sary." 

662 F.2d a 1280-81, quoting Campbell v. United States, 365 U.S. 85, 
96 (1961). The facts concerning the size of and effect on the viola- 
tor's business are "facts peculiarly within the knowledge of the vi- 
olator, such as Bosma. Moreover, the violator is in the best position 
to explain the information. In light of these considerations, the 
Second Circuit in Mastro Plastics Corp., 354 F.2d at 176-77, ruled 
that under the APA, an employer who has been ordered to pay 
back wages by the N.L.R.B. is properly allocated the burden of pro- 
ducing evidence to show some necessary considerations, including 
whether the order would "work an undue economic hardship" or 
otherwise have an improper result. 354 F.2d at 176. This Court, 
without specifically mentioning the APA, follows this allocation of 
burden of proof in N.L.R.B. cases. See, e.g., Alfred M. Lewis Inc. v. 
N.L.R.B., 681 F.2d 1154, 1156 (9th Cir. 1982); M Restaurants, Inc. v. 
N.L.R.B., 621 F.2d 336, 337 (9th Cir. 1980). 
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Moreover, im Ihr Attorney (iencral'K Manual states, supra, at 76, 
undi'i 1 AI'A sod ion 7(c), nn agency is permitted: 

In draw Hiicli infiM'eiK'os or presumptions as the courts cus- 
loinnril.v employ, such as thy failure to explain by a party 
in exclusive possession of Liu; facts, or the presumption of 
continuance of a state of facts once shown to exist. 

KelyiiiK on HUH principle, tho Seventh Circuit recently in Sullcrs- 
hntr, .S'/o/ic Co. v. /'(-f/c/r// Mim*. Xaj'cty & II. Rev. Cotu'n, 7M F.2d 
1 1-IV (Vlli (!ir, li)S'l), iKHtiod n (leci,sion which i.s in conflict with the 
inslant (leei.Hion. In Hvllirnhnrtf Mtwe ('(>., tliu court upheld a penal- 
ly iiMSCHseil umlor Ihe Kodural Mine Safety and Health Act, 80 
U.S,('. H:lO(i), which like the Packers Act requires the agency to 
riHiMHlci' "l.lu effect [of the penalty) on the operator's ability to con- 
tinue in huKinoHH." Although the agency produced no evidence 
heiiring on thin factor, the court explained that "[i]n the absence of 
proof that the payment of dvil penalties would adversely affect a 
company's ability to .stay in business, it Ls presumed that there 
would be no micb olTuet."*7:i F.lid at 1 1511 n.M. 

A preHUmpfion of si/e and ability to pay is particularly appropri- 
ate iHM-e. If the iitfoncy has tho burden of producing financial and 
oilier information which tho violator poKHOBses, the violator could 
avoid or seriously delay imposition of a lawful penalty simply by 
refusing to rummh the information. 

!i. Section 7(c) allocateH the burden of production to "the propo- 
nent of a rule or order." fi U.S.C.:, 5. r )(cl). The violator is the "propo- 
nent" of a ruling deci'eaning a penalty. Since effect of the penalty 
on ability to continue to do business is clearly a factor relevant to 
den : i'anini( Hie penalty, the violator should have the burden of pro- 
ducing evidence on this question. The legislative history of APA 
nee! ion 7(c) explains: 
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That the proponent of a rule or order has the burden of 
proof means not only that the party initiating the proceed- 
ing has the general burden of coming forward with a 
prima facie case but that other parties, who are propo- 
nents of some different rule, also for that purpose have a 
burden to maintain. 

S.Doc. No. 248, 79th Cong. 2d Sess. 208, 270 (1946). 

In the analogous case of National Airlines, Inc. v. Civil Aeronau- 
tics Bd., 300 F.2d 711 (D.C. Cir. 1962), the petitioner, National Air- 
lines, argued that the Civil Aeronautics Board failed to carry its 
burden of proof when it required the carrier to establish that it 
was economically infeasible for it to provide additional service to a 
community in need of such service. The District of Columbia Cir- 
cuit concluded that the Board properly placed the burden of pro- 
ducing evidence about economic infeasibility upon the carrier on 
the ground that: "Economic infeasibility is more like an affirma- 
tive defense that an element of the Board's case." 300 F.2d at 715 
n. 12. Accord, Mastro Plastics Corp., 354 F.2d 170, 176 (2d Cir. 1965). 

Moreover, the penalty is not intended to be included within APA 
section 7(c)'s allocation of burden of production. The text of APA 
section 7(c), 5 U.S.C. 556(d), distinguishes sanctions, such as the 
penalty here, from "rules or orders." While the provision distin- 
guishes among "rules," "orders," and "sanctions," it is only "the 
proponent of a rule or order" and not the proponent of a sanc- 
tionwho "has the burden of proof." G In addition, the standard of 
review for sanctions is more deferential than the standard applied 
to factual findings in on the record hearings. See, Butz v. Glover 
Livestock Comm'n Co., 411 U.S. 182 (1973). Thus APA section 7(c) 
does not apply to the Packers Act civil penalty provision. 



r> Section 7(c) later provides that "[a] sanction may not bo imposed or a rule or 
order issued except on consideration of the whose record or parts thereof cited by a 
party and supported by and in accordance with the reliable, probative, and substan- 
tial evidence." 5 U.S.C. 556(d). The Packers Act civil penalty provision makes a simi- 
lar distinction between an "order" and a "penalty," 7 U.S.C. 213(b). 
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( ;{ - finally, the panel in this case erred in not deferring to the 
Secretary's consent interpretation of the statute he administers 
See, (-./I., Udall v. Tallman, 380 U.S. 1 (1965). Section 7(c) of the 
AI'A applies "except as otherwise provided by statute." In the pro- 
ceedings he conducts under the APA, the Secretary has consistent- 
ly interpreted the Packers Act civil penalty provision to place the 
burden of production on the suspected violator to show that the 
-si/.e of its business or effect of the penalty on continuing to do busi- 
ness wnrran I, a reduction in the penalty. Where the violator fails to 
product? evidence warranting a reduction, it is presumed that the 
lads warrant no reduction. See, e.&, In re Thomaston Beef & Veal, 
Inc., II!) Atfric. Dec. 171, 17;t (1980); In re Tranton Livestock Inc., 41 
Auric. Dee. I9(i5, HIM (l!)Kii). 7 The allocation of the burden of pro- 
duction about the si/e and economic stability of a violator's busi- 
ness JH, in the words of the APA, "otherwise provided by statute" 
duo to (;ho nature of the information required to be considered 
under the provisions of 7 U.S.C. 218(b). In addition, the legislative 
history of tho Packers Act civil penalty provision supports the Sec- 
retary's interpretation. While the House originally proposed a 
$100,000 maximum civil penalty per violation, the Senate rejected 
any civil ponalty. The present statute reflects the compromise 
rime lied in conference which allows a relatively unintrusive $10,000 
maximum civil penalty. H.Conf.Rep. No. 94-1391, 94th Cong. 2d 
Sens. 'I, reprinted in 1 1970] U.S. Code Cong. & Admin News at 2284- 
Nfi. Kinally, the fact that other government agencies, which enforce 
very similar statutory provisions, also interpret those provisions in 
an identical manner reinforces the appropriateness of deference in 
this case." 



' Kur the iionvi-nienn' of lhi> Court, copies of these opinions are reproduced in the 
addendum to HUH brief. 

" Hiwmn lind hill mvi'HH lo Ihene published decisions Hotting forth the burdens of 
Ihc [inrlirn in Ihi^ (idininislral.ivt! liL'iirinK- Induod, Bosmii cited other Packers Act 
iidininiiilralivc dcciHioim in Inn |ietition for roviuw. (See Bosnia Open. Br. at 17, 22). 
Minciivc]', the Si't.Tdliiry'H |)nicedure of allocating to Uie suspected violators the 
Imnli'ii of pi'ddiu-in^ evidence on si/o and ol'focl. at tho time of the hearing (See, In 
n- William K. liiilt'lii'i: 'II Agric. Dec. f'*>2, (>(i!) (H)fj2) (A copy of which is included in 
tin- uddi'iidnmll in fully consinlent with Hie usual practice in adjudications and fur- 
lliiTH the important policies of finality of judgments and of limiting review to evi- 
dcniv pri'nenlcd to the lower trilnmal. This procedure is also less intrusive to the 
violator* Ihaii llu> rule announced hy this Court. Thus Bosnia had a full opportunity 
in pmicnl relevnnt evidence ami in fact at the hearing and in his brief before this 
Court nppenrs to have ncceple.d the burden. NovertlioloHK, if this Court determines 
(hat remand in still appn>[)riaie in Ibis ca.ne, Bosnia should have the burden of pro- 
ilurlinn in any future admininlnitive reconsideration. 
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CONCLUSION 

For the foregoing reasons, the case should be reheard and the 

allocated to Bosma on the size 
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